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DECLARATION FOR THE RECORD OF DECISION

SITE NAME AND LOCATION

Peter Cooper Markhams Superfund Site
Town of Dayton, Cattaraugus County, New York

Superfund Site Identification Number: NYD980592547

STATEMENT OF BASIS AND PURPOSE

This Record of Decision (ROD) documents the U.S. Environmental Protection Agency’s (EPA’s)
selection of a remedy for the Peter Cooper Markhams Superfund Site (Site), which is chosen in
accordance with the requirements of the Comprehensive Environmental Response, Compensation,
and Liability Act of t980, as amended (CERCLA), 42 U.S.C. §9601, et seq., and the National Oil
and Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300. This decision document
explains the factual and legal basis for selecting the remedy for the Site. The attached index (see
Appendix III) identifies the items that, together with this ROD, comprise the Administrative Record
upon which the selection of the remedy is based.

The New York State Department of Environmental Conservation (NYSDEC) concurs with the
Selected Remedy. A letter of concurrence from NYSDEC is attached to this document (Appendix
IV).

ASSESSMENT OF THE SITE

Actual or threatened releases of hazardous substances from the Site, if not addressed by
implementing the response action selected in this ROD, may present an imminent and substantial
endangerment to public health, welfare, or the environment from actual or threatened releases of
hazardous substances into the environment.

DESCRIPTION OF THE SELECTED REMEDY

The response action described in this document represents the only planned remedy for the Site. The
major components of the Selected Remedy include the following:

Consolidating the waste/fill piles into 7 acres.or less, then capping the consolidated
wastes with a low perme.e.ability soil cover, consistent with the requirements of 6 NYCRR
Part 360, including seeding with a mixture to foster natural habitat. Waste piles moved
during consolidation will be removed to native soil. Removal to this depth will insure
that any remaining contaminants will be within background concentrations.
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Imposing institutional controls in the form of an environmental easement/restrictive
covenant filed in the property records of Cattaraugus County that will at a minimum
require: (a) restricting activities on the Site that could compromise the integrity of the
cap; and (b) restricting the use of groundwater as a source of potable or process water
unless groundwater quality standards are met.

Developing a site management plan that provides for the proper management of all Site
remedy components post-construction, such as institutional controls, and shall also
include: (a) monitoring of groundwater to ensure that, following the soil consolidation
and capping, the contamination is attenuating and groundwater quality continues to
improve; (b) an inventory of any use restrictions on the Site; (c) necessary provisions for
ensuring the easement/covenant remains in place and is effective; (d) provision for any
operation and maintenance required of the components of the remedy; and (e) the
owner/operator or entity responsible for maintenance of the Site to complete and submit
periodic certifications concerning the status of the institutional and engineering controls
for the Site.

Evaluating Site conditions at least once every five years to ensure that the remedy
continues to protect p.ublic health and the environment.

DECLARATION OF STATUTORY DETERMINATIONS

The Selected Remedy meets the requirements for remedial actions set forth in CERCLA § 12 I. It
is protective of human health and the environment, complies with Federal and State requirements
that are legally applicable or relevant and appropriate to the remedial action, and is cost-effective.
The Selected Remedy utilizes permanent solutions and alternative treatment (or resource recovery)
technologies to the maximum extent practicable.

While the Selected Remedy does not satisfy the statutory preference to reduce the toxicity, mobility,
or volume of hazardous substances, pollutants, or contaminants through treatment, capping will
prevent direct contact and reduce infiltration, thereby reducing the generation of leachate which
mobilizes contaminants into the groundwater. EPA is not proposing an active groundwater remedy
because of limited groundwater contamination underlying the waste piles at the Site. Instead,
institutional controls will be used to prevent the use of groundwater at the Site.

Because this remedy will result in hazardous substances, pollutants, or contaminants remaining on-
site above levels that allow for unlimited use and unrestricted exposure, a review will be conducted
no less often than once every five years after the start of construction of the remedial action to ensure
that the remedy continues to provide adequate protection of human health and the environment.
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ROD DATA CERTIFICATION CHECKLIST

The ROD contains the remedy selection information noted below. More details may be found in tile
Administrative Record file for this Site.

Contaminants of concern and their respective concentrations in the "Summary of Site
Characteristics" section (see ROD, pages 3-9);

L

Current and reasonably-anticipated future land use assumptions and current and potential
future beneficial .uses of groundwater used in the baseline risk assessment and ROD in the
"Current and Potential Future Site and Resource Uses" section (see ROD, page 9);

Baseline human health and ecological risks posed by the contaminants of concern in the
"Summary of Site Risks" section (see ROD, pages 9-15);

Cleanup levels established for contaminants of concern and the basis for these levels in
the "Remedial Action Objectives" section (see ROD, page 12);

Key factors used in selecting the remedy (i. e., how the Selected Remedy provides the best
balance oftradeo ffs with respect to the balancing and modifying criteria, highlighting criteria
key to the decision) in the "Comparative Analysis of Alternatives" section (see ROD, pages
19-23);

Manner of addressing source materials constituting principal, threats in the "Principal Threat
Waste" section (see ROD, page 23) and;

Estimated capital, annual operation and maintenance, and present-worth costs, and the
number of years over which the remedy cost estimates are projected in the "Selected
Remedy" section (see ROD, page 25).

AUTHORIZING SIGNATURE

V
     

George Pavlou, l~irector

Emergency and Remedial Response Division

iii
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Sit.__~e

Site name:

Site location:

HRS score:

Listed on the NPL:

Record Of Decision

Date signed:

Selected remedy:

Capital cost:

Operation and maintenance
cost:

Present-worth cost:

Lead

Primary contact:

Secondary contact:

Main PRPs

Waste

Waste type:

RECORD OF DECISION FACT SHEET
EPA REGION II

Peter Cooper Markhams Site

Town of Dayton, Cattaraugus County, New York

30

February 3, 2000.

September 29, 2006.

Consolidation and containment of waste fill piles with a low
permeability soil cover (i. e., consistent with 6 New York Code Rules
Regulations Part 360); establishment of environmental
easements/restrictive covenants designed to prevent direct contact
with the waste/fill material and prevent groundwater use on the Site
for drinking water or potable purposes.

$1,000,000

$15,000

$1,300,000

Potential Responsible Parties (PRPs)

Sherrel Henry, Remedial Project Manager, (212)637-4273

Kevin Lynch, Chief, Western New York Remediation Section,
(212) 637-4287

Wilhelm Enterprises Corporation, Brown Shoe Company, Inc., GST
Automotive Leather, Prime Tanning C6mpany, Seton Leather, and
Viad Corp.

Arsenic, chromium, zinc, and several organic compounds

500005



Waste origin:

Contaminated media:

Waste from off-site manufacturing of animal glue and synthetic
industrial adhesives at the Peter Cooper facility in Gowanda

Soil and groundwater
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DECISION SUMMARY

Peter Cooper Markhams Superfund Site
Town of Dayton, Cattaraugus County, New York

United States Environmental Protection Agency
Region II

New York, New York
December 2006
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SITE NAME, LOCATION, AND DESCRIPTION

The Peter Cooper Markhams Superfund Site (the Site) is located offBentley Road, approximately
6 miles south of the Village of Gowanda inthe Town of Dayton, Cattaraugus County, New York.
The Site is approximately 103 acres in size and is bordered to the northwest by Bentley Road, to the
northeast by a wooded property and farm field, to the southeast by a railroad right-of-way, and to the
southwest by hardwood forest. Site access is restricted by a locked cable gate at the Bentley Road
entrance. A dirt access road extends to the fill area from Bentley Road and continues around a
portion of the fill area perimeter. Surf. ounding property is rural, consisting of small farm fields, open
meadow, and forests.

The majority of the Site is characterized by mature hardwood tree cover, as well as open fields. A
portion of the Site contains several covered/vegetated waste fill piles arranged in an elliptical pattern.
The fill piles vary in size and elevation, with base dimensions ranging from approximately 1,100 -
160,000 square feet and elevations of 5 to 15 feet above surrounding grade. The total area covered
by fill piles (base area) is approximately 7 acres.

No structures are present on the property, with the exception of a natural gas wellhead located east
of the access drive.

Figure 1 shows the Site location and Figure 2 shows a map of the Site.

SITE HISTORY AND ENFORCEMENT ACTIVITIES

The Site was used for the disposal of wastes remaining after the manufacturing process from the
Peter Cooper Corporations (PCC), a former animal glue and adhesives plant located in Gowanda,
New York. Materials disposed at the Site were reported to consist of"cookhouse sludge," residue
pile material and vacuum filter sludge. Cookh0use sludge was so named because of a cooking cycle
that occurred just prior to extraction of the glue. It was derived primarily from chrome-tanned hides
obtained from tanneries and leather finishers. Residue pile material is described as air-dried
cook_house sludge, which was stabilized to a fairly dry, granular form. Vacuum filter sludge is
produced during dewatering of cookhouse sludge. The waste material has been shown to contain
elevated levels of chromium, arsenic, zinc, and several organic compounds.

PCC purchased the Site in 1955 and sold the Site, among other assets including its corporate name,
in 1976 to a foreign company, Rousselot Gelatin Corporation, and its parent, Rousselot, S.A. of
Paris, France. Rousellot Gelatin, subsequently changed its name to the Peter Cooper Corporations.
From approximately 1955 until September 1971, it was reported that approximately 9,600 tons of
waste material from the Gowanda plant were placed at the Site over an approximately 15-acre area.

In addition, PCC transferred approximately 38,600 additional tons of waste materials from the
Gowanda plant to the Site pursuant to a NewYork State Supreme Court Order (8’h J.D. Cattaraugus
County) dated June 1971. PCC arrangedthe material into several waste piles approximately 20 feet
high and covering a total of approximately 7 acres, mostly in the original disposal area. In 1972,the
waste piles were graded and covered with 6 inches of soil or stabilized residue, followed by seeding
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to promote cover vegetation. No disposal occurred at the Site after 1971, and the disposal area has
since revegetated.

Previous Investigations

The NYSDEC complfted preliminary Site Investigations in 1983 and 1985 and identified the
presence of arsenic, chromium and zinc in soil samples. In 1986, pursuant to a Consent Order with
NYSDEC, PCC commissioned the performance of a Remedial Investigation and Feasibility Study
(RI/FS) at the Site. In conjunction with the RI, interim remedial measures were performed in 1989
to remove a number of buried containers that had been disposed within an isolated area of the Site.
The containers held off-specification animal glue and oil. The containers and impacted soils were
excavated and transported off-site for disposal.

The ILl, which was completed in 1989, indicated the presence of total chromium, hexavalent
chromium and arsenic above background levels in waste materials and some adjacent soils. Low
levels of these contaminants were also detected in groundwater wells installed immediately adjacent
to the fill piles. None of the samples tested exhibited hazardous waste (toxicity) characteristics and
the RI concluded that the Si’te did not pose a risk to human health or the environment. The FS for
the Site was completed in March 1991. The FS recommended a remedial alternative involving
consolidation, compaction, and covering of the waste materials.

However, because the waste at the Site did not meet the statutory definition in effect at the time in
New York State for an inactive hazardous waste disposal site, NYSDEC could not use State funds
to implement a remedial program. Consequently, the NYSDEC removed the Site from its Registry
of Inactive Hazardous Waste Disposal sites.

In 1993, EPA conducted a Site Sampling Inspection, which included the collection and analysis of
soil and surface water samples from the Site. Chromium and arsenic were detected in soils above
background concentrations within the waste piles. In 1999, EPA determined the Hazard Ranking
System score for the Site.

Based on the above information, the Site was added to the EPA’s National Priorities List (NPL) on
February 3, 2000. On September 29, 2000, EPA issued a Unilateral Administrative Order (UAO)
to several potentially responsible parties (PRPs) to perform the RI/FS for the Site, subject to EPA
oversight.

COMMUNITY PARTICIPATION

The Proposed Plan and supporting documents were made available to the public in both the
Administrative Record maintained at the EPA Docket Room in the Region 2 offices at 290
Broadway in Manhattan, and at the information repository at the Town of Dayton, Town Building,
located at 9100 Route 62 in South Dayton, New York. A public comment period was held from
August 11,2006 through September 9, 2006. In addition, a public meeting was held on August 22,
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2006 at the Fireman’s Activity Hall On Maple Street in South Dayton, New York. The purpose of
the meeting was to inform local officials and interested citizens about the Superfund process, to
discuss theProposed Plan, to receive comments on the Proposed Plan, and to respond to questions
from area residents and other interested parties. EPA issued a notice in the Dunkirk Observer on
August 11, 2006 announcing the availability of the Proposed Plan and the Administrative Record,
the commencement and duration of the public comment period, and the date ofthe public meeting,
consistent with the requirements of NCP §300.430(f)(3)(i)(A). Responses to comments and
questions received at the public meeting and in writing throughout the public comment period are
included in the Responsiveness Summary (see Appendix IV), which is part of this Record of
Decision.

SCOPE AND ROLE OF RESPONSE ACTION

This Record of Decision addresses the contaminated soil/waste materials at the Peter Cooper
Markhams Site. The Selected Remedy includes containment of the contaminated materials and
institutional controls to limit use of groundwater at the Site and to restrict activities such as digging
and excavation that could damage the landfill cap. This ROD describes the Selected Remedy for the
entire Site and is expected to be the only ROD issued for the Site. The primarY objectives of the
remedy are to reduce or eliminate any direct contact threat associated with the contaminated soils/fill
and minimize or eliminate contaminant migration from contaminated soils to the groundwater.

SUMMARY OF SITE CHARACTERISTICS

Figure 2 shows a map of the Site, including the locations of wetlands and waste piles.

Geology and Hydrology

The Site is located on glacial sediments deposited in pre-glacial Conewango Lake. Two distinct
types of fill material have been disposed of at the Site: a waste-fill material consisting ofdewatered
s̄ludge, silt, sand, and gravel, and a non-waste fill, consisting of native soil mixed with occasional
debris from building construction (i.e.. shingles, concrete, plastic, etc.). Fill materials are generally
unsaturated and cover the glacially-derived soils. The thickness of the fill material ranges from
approximately 2 to 15 feet. A dense mat of grassy vegetation, low-lying brush, and briar thickets
cover the majority of the fill piles and immediate surrounding areas.

The overburden thickness at the Site is reported to be approximately 440 feet based on the well log
for the gas well located near the entrance road to the Site: Native glacially derived materials consist
of a glacial outwash unit, and a lacustrine (lake deposited) unit. The outwash deposits are continuous
across the Site, and consist of poorly sorted fine to coarse sand and fine gravel. The outwash unit
varies in thickness from 8 feet near the center of the Site to a maximum of 18 feet at the southwest
corner of the Site. Lacustrine silt and fine sand are located below the outwash sand. The lacustrine
deposits are locally stratified, and exhibit discontinuous, alternating layers of silt and clay, suggesting
periods of a deep water depositional environment.
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Groundwater is present from approximately 1.5 feet below ground surface to over 14 feet deep and
seasonally fluctuates within a five-foot range. Groundwater levels measured in the deep monitoring
wells near the fill piles were generally lower than the shallow wells, indicating a slight downward
vertical hydraulic gradient. However, water levels measured in deep monitoring wells farther
downgradient of the fill piles were generally higher than the shallow wells, indicating an upward
vertical hydraulic gradient in the southwestern portion of the Site.

Groundwater flows generally in a southwesterly direction at the Site toward the locally significant
groundwater discharge area, Wetland F. During periods of highergroundwater elevations, localized
groundwater discha/ge also occurs to Wetland D. The upward vertical hydraulic gradients that exist
below and downgradient of the fill piles indicates groundwater at the Site is strongly influenced by
Wetland F and groundwater will ultimately flow toward Wetland F located southwest of the fill
piles.

Sensitive Environments

Six, noncontiguous, distinct wetland areas were identified during the RI. The wetland areas are
generally characterized by slightly lower topography with a thin layer (< 2 feet) of vegetative matter,
detrital matter and peat. Each of these larger wetland areas was assigned an alphabetic designation
(Wetland A through F). Standing water is present seasonally (generally December through April)
in all of the wetland areas. Wetland B, located north of the fill piles, retains standing surface water
longer than the other wetland areas on the Site. Wetland F, the largest wetland area on-site, contains
both wetland vegetation and large trees with high water demand (cottonwoods and poplars).

Chemical Characteristics

The Remedial Investigation characterized the physical properties of the soil fill piles, soils around
the perimeter of the fill piles (perimeter surface soils), native subsurface soils, wetland sediments,
groundwater, and soil gas as described below.

Chemical and physical data were collected to determine the nature and extent of contamination
associated with the Site. Media sampled during the RI included: groundwater, wetland surface
water; wetland sediments; surface and subsurface soil; waste fill; and soil vapor. The constituent
concentrations detected during this RI are generally consistent with the data from the 1989 RI. The
preliminary list of constituents detected in Site media considered to pose a potential concern
(COPCs) at the Site included: arsenic, total chromium and hexavalent chromium (metal COPCs).
The results &the RI are summarized below.

Groundwater

Groundwater samples collected from nine shallow and nine deep overburden monitoring wells,
during two rounds of sampling, were compared to groundwater regulatory levels including New
York State Division of Water Technical and Operational Guidance Series (TOGS) Ambient Water
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Quality Standards and Guidance Values and Groundwater Effluent Limitations, June 1998. Data
were also collected to evaluate the movement of groundwater in these areas and the extent of
contamination. Groundwater data and sampling locations can be found in Tables 1 a and 1 b, and
Figures 2 and 3, respectively.

Arsenic and total chromium, were detected above the groundwater criteria during the first round of
sampling. Arsenic was detected at a maximum concentration of 133 micrograms per liter (lag/L),
which is above the groundwater criterion of 25 I.tg/L. Total chromium was detected at a maximum
concentration of 981 lag/L, which is above the groundwater criterion of 50 lag/L. Hexavalent
chromium was not detected in any of the groundwater samples. Inorganic constituents such as
ammonia, nitrate, and sulfate are elevated at various locations in groundwater downgradient of the
fill piles: Volatile organic compounds (VOCs) detected above the groundwater criteria in
downgradient monitoring wells were benzene and trichloroethene. The semivolatile organic
compounds (SVOCs) detected above groundwater criteria were benzo(b)fluoranthene and bis(2-
ethylhexyl)phthalate.

In the RI report, the PRPs’ consultants described difficulties they experienced in obtaining
representative samples from one well (MW-2S), possibly related to its age and construction
materials. They concluded that the groundwater analytical results collected from well MW-2S
during the first and second sampling events might not be representative of Site groundwater. EPA
acknowledges the information presented by the PRPs’ consultant. However, EPA believes that until
further monitoring is conducted, a definitive conclusion that water samples from MW-2S are not
representative of groundwater quality in the surrounding formation cannot be supported.
Nonetheless, even if the data from monitoring well MW-2S were to be discounted, other
groundwater data from the Site demonstrate that there is an unacceptable noncancer health hazard
for the future industrial worker. However, based on data from the other wells at the Site, it appears
that the area of groundwater contamination maY be limited to a relatively small area, under the waste
piles.

To address the limitations of the sampling from monitoring well MW-2S, any groundwater .
monitoring program at the Site would include replacing MW-2S and conducting analytical sampling
for metals.

Wetland Surface Water

Surface water samples were collected from wetland areas and analyzed for metals. Surface water
sample locations are shown on Figure 3. Sample results were compared to the appropriate TOGS
value.

Arsenic and total chromium were not detected in the surface water samples. Hexavalent chromium
was detected at 13.0 lag/L, above the surface water criterion of 11 lag/L, during the first sampling
round. However, the result was flagged as estimated by the laboratory and the detected presence of
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this contaminant was not confirmed during the second sampling round, nor was total chromium
detected in the sample above the reporting limit of 10 p.g/L.

Sulfate was detected at a maximum concentration of 337 milligrams per liter (mg/L), above the
surface water criterion of 250 mg/L in a surface water sample collected from Wetland F. However,
sulfate was detected below the surface water criterion during the second sampling event. Surface
water in Wetland Freceives groundwater discharge with elevated sulfate concentrations. Sulfatewas
detected in Wetlands B and D at maximum concentrations of 34.5 mg/L and 27.8 mg/L, respectively.
Sulfide was not detected in any of the surface water samples.

Ammonia was detected during the second sampling event at a concentration of 110 ~tg/L, above the
surface Water criterion of 2.5 ~g/L, but was not detected at that location during the first sampling
event or at other surface water sample locations.

Wetland Sediments

Sediment samples were collected from wetlands adjacent to the Site. Sediment sample locations are
shown on Figure 4. Sediment sampling data were compared to the Low Effect Level (LEL) and
Severe Effect Level (SEL) sediment quality guideline values presented in NYSDEC Division of
Fish, Wildlife, and Marine Resources Technical Guidance for Screening Contaminated Sediments
for arsenic and chromium.

Background wetland sediment samples were collected at nine sample locations during the first
sampling event and analyzed for arsenic and chromium. Arsenic concentrations ranged from 1,4 to
10,3 milligrams per kilograms (mg/kg) and total chromium concentration ranged from 7.8 to 23.1
mg/kg.

Arsenic concentrations were detected in five of the nine background sediment samples above the
LEL of 6.0 mg/kg, but below the SEL of 33 mg/kg, at a maximum concentration of 10.3 mg/kg.
All of the total chromium background samples were below both the LEL of 26 mg/kg and the SEL
of 110 mg/kg.

Fourteen sediment samples were collected from wetland areas near and downgradient from the waste
fitl piles during the initial sampling event and analyzed for metal COPCs. The metal COPCs detected
included arsenic, which ranged from 2.3 to 11.4 mg/kg; total chromium, which ranged from 9.2 to
215 mg/kg; and hexavalent chromium, which ranged from 1.3 to 18.3 mg/kg.

Total chromium concentrations in 8 of the 14 wetland sediment samples were detected above the
LEL of 26 mg/kg at a maximum concentration of 215 mg/kg. Total chromium concentration in 2
of the 14 sediment samples were detected above the SEL of 110 mg/kg. Arsenic concentrations in
8 of the 14 wetland sediment samples were detected above the LEL of 6 mg/kg at a maximum
concentration of 11.4 mg/kg. None of the arsenic concentrations were detected above the SEL of
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33 mg/kg. Hexavalent chromium was detected in two of the sediment samples. A sediment quality
criterion is not available for ]hexavalent chromium.

Wetland F is the receptor of groundwater discharge from the Site. Metal COPCs detected in samples
collected from this wetland were not elevated compared to Site background.

Soils

Surface and subsurface soil samples were collected at the Site. Surface soil samples were collected
from the following three distinct locations: upgradient of the fill piles, surface of the fill piles, and
areas adjacent to the fill piles. Subsurface soil samples were collected from the perimeter of the fill
piles and from monitoring well and soil boring locations. Soil results and sampling locations can
be found in Tables 2 through 6, and Figures 5 and 6, respectively. There are currently no federal or
state promulgated standards for contaminant levels in soils. As a result, soil sampling data were
compared to the New York State cleanup objectives defined in the Technical and Administrative
Guidance Memorandum (TAGM)’.

Site background (SB) surface soil samples were collected at six locations, approximately 500 to 600
feet upgradient of the fill piles, and analyzed for arsenic and chromium. Background concentrations
ranged from nondetectable to 8.1 mg/kg for arsenic and 7.8 to 31.8 mg/kg for total chromium.
TAGM soil cleanup objectives for arsenic and total chromium are 7.5 mg/kg or SB and 10 mg/kg
or SB, respectively.

To characterize the soil covering the fill piles and evaluate the extent of surface soil impacts, nine
surface soil samples were collected from 0 to 6 inches below the fill piles. The samples were
analyzed for metal COPCs. Arsenic concentrations were detected in seven of the nine soil samples
above the soil cleanup objective at a maximum concentration of 95.5 mg/kg. Total chromium was
detected at all nine locations above the soil cleanup objective at a maximum concentration of 65,300
mg/kg.

To characterize soils that may have been impacted by the adjacent fill piles, a total of 48 discrete

surface soil samples were collected from 0 to 6 inches below ground surface (bgs) and analyzed for
metal COPCs. Arsenic concentrations were detected in 19 of the 48 soil samples above the soil
cleanup objective at a maximum concentration of 55.1 mg/kg. Total chromium concentrations were
detected in 42 of the 48 soil samples above the soil cleanup objective at a maximum concentration
of I 1,800 mg/kg.

Ten of the samples were also analyzed for VOCs and SVOCs. No VOCs or SVOCs were detected
above the soil cleanup objectives.

Division Technical and Administrative Guidance Memorandum: Determination of Soil Cleanup
Objectives and Cleanup Levels, Division of Hazardous Waste Remediation, January 24, 1994.
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Subsurface soils near the fill piles were sampled to assess potential vertical migration of metal
COPCs with percolating sm’face water. Perimeter subsurface soil samples were collected at 29
sample locations from depths of 6 to 12 inches bgs and analyzed for metal COPCs. Arsenic
concentrations were detected in 24 of the 29 samples above the soil cleanup objective with a
maximum concentration of 28.9 mg/kg. Total chromium was detected at all 29 locations above the
soil cleanup objective at a maximum concentration of 19,700 mg/kg.

Subsurface soil samples were also collected from monitoring wells and soil boring locations. Native
Soil samples (nonwaste fill) were collected below the waste fill from four soil borings (B-1A, B-4,
B-5, and B-6) at three depth discrete intervals: immediately below the waste’fill/native soil interface,
the subsequent one-foot incremental depth, and soil immediately above the water table. A subsurface
soil sample was also collected from the unsaturated zone (one foot above the water table) at
monitoring well location MW-8S. Each of the discrete native soil samples was analyzed for metal
COPCs (arsenic, chromium, and hexavalent chromium).

Arsenic concentration ranged from 4.7 to 13.4 mgfkg and was detected at 11 of the 13 locations
sampled, slightly above the soil cleanup objective.

¯ Total chromium concentrations were detected well above the soil cleanup objective at three boring
locations: B- 1A (10 - 11 feet bgs, depth interval of 1 to 2 feet below the waste fill), B-4 (16 - 17 feet
bgs, depth interval of 1 to 2 feet below the waste fill), and B-6 (7.5 - 8.5 feet bgs, depth interval of
1 to 2 feet below the waste.fill). ~l’he total chromium concentrations at these locations were 65.1
mg/kg, 1,150 mg/kg and 5,860 mg/kg, respectively. Total chromium concentrations below these
sample depths were within SB levels. Hexavalent chromium was not detected in any of the samples
analyzed. These data indicate that metal COPCs have not migrated Substantially in native soil below
the bottom of the waste fill piles.

Waste Fill

No seeps or significant erosional features were observed on the fill piles. Waste fill samples were
collected from three borings. The three samples were analyzed for total metal constituents of
potential concern, identified as arsenic, total chromium, and hexavalent chromium. The COPCs
were also analyzed utilizing the EPA Synthetic Precipitation Leaching Procedure (SPLP) to assess
the leachability of the waste fill contaminants to the groundwater. The metal COPCs detected at
maximum concentration in the~waste fill borings were arsenic (65.6 mg/kg), chromium (31,200
nag&g), and hexavalent chromium (4.7 mg/kg).

The concentrations of pollutants in SPLP teachate can be measured and compared to groundwater
quality criteria to determine if grotmdwater contamination is likely. The analysis of leachable metal
COPCs detected the following maximum concentrations: arsenic (14.2 ~g/L), chromium (1,010
lag/L), and hexavalent chromium (22.0 I.tg/L). The groundwater criterion for arsenic and total
chromium are 25 ~g/L and 50 ~g/L, respectively. The data suggests the potential for impact to
groundwater.
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Soil Vapor

Two field-measured soil vapor samples were analyzed using a calibrated multi-gas meter at a gas
probe; one during the initial monitoring event and the other during the second monitoring event. The
soil vapor monitoring data are summarized as follows:

The lower explosive limit (percent of methane in air) exceeded the range of the instrument (0 to 5%
methane) in both samples, indicating high methane levels. Hydrogen sulfide was detected at low
levels (1 to 4 ppm) during the first monitoring event, and ranged from 195 to 305 ppm during the
second monitoring event. Hydrogen sulfide has a "rotten egg" odor with a very low concentration
threshold. Oxygen content was detected near 0% (0.4 to 0.9 %) during the first monitoring event,
indicating an anoxic or anaerobic subsurface condition, and ranged from 6.1 to 9.8 % during the
second monitoring event. Carbon monoxide was detected at low levels (3 to 6 ppm) during the first
monitoring event and ranged from103 to 185 ppm during the second monitoring event. No vapors
were detected in ambient air on or near the waste fill piles, indicating the elevated hydrogen sulfide
and methane detected in the gas probe are not being emitted in significant quantities and/or they are
being dispersed in ambient air.

CURRENT AND POTENTIAL FUTURE SITE AND RESOURCE USES

The Site is zoned industrial and future use of the Site is expected to remain unchanged. Surrounding
demographics are rural and sparsely populated as indicated by both direct observations during Site
reconnaissance activities and information provided by the Town of Dayton. The Hamlet of
Markhams is generally characterized by large fields, pasture land, and forested property.
Agricultural fields (primarily livestock feed) surround the Site. Land use near the Site is consistent
with the agricultural/forestry zoning designation for surrounding lands.

Although groundwater in the State of New York is classified as "GA," potential potable water
supply, groundwater at the Site is not presently used as a potable water supply and is not likely to

-be used as such in the future.

SUMMARY OF SITE RISKS

A baseline human health risk assessment (HHRA) was conducted for the Peter Cooper Mark_hams
Site. The HHRA is available in the July 2006 report Baseline Risk Assessment prepared by
Geometric Consultants, Inc. and Benchmark Environmental Engineering and Science, PLC.

The HHRA evaluated the Site for current and future industrial use consistent with the land use
zoning. The Site carries an industrial zoning designation, which, in accordance with the Town
Zoning Law, precludes other non-industrial uses such as residential. At the current time, the
property is vacant. A Screening Level Ecological Risk Assessment (SLERA) was also prepared to
evaluate the potential risks to ecologica! receptors detected at and adjacent to the Site.

.. _
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Human Health

A Superfund HHRA is an analysis of the potential adverse health effects caused by hazardous
substance releases from the Site in the absence of any actions to control or mitigate these conditions
under current and future land uses, The HHRA was developed consistent with appropriate Agency
guidelines, guidance, and policies, including program-specific Superfund guidance. The HHRA
considering both current and future land use, was conducted for chemicals of potential concern at
the Site. Table 7 summarizes the pathways that exceeded the upper bounds of EPA’s risk range for
cancer of 10-4 (one in ten thousand) and a Hazard Index (HI) for non-cancer health effects of 1 (HI
=1).

A four-step process is utilized for assessing quantitative human health risks for reasonable maximum
exposure scenarios. The methodology is presented below:    "

Data Collection and Analysis: In this step, COPCs at-the site in groundwater, soil, air, etc.
are identified based on factors such as toxicity, frequency of occurrence, fate and transport
of the contaminants in the environment, concentrations of the cor/taminants in specific
media, mobility, persistence, and bioaccumulation.

Exposure Assessment: tn this step, the different exposure pathways through which people
might be exposed to the COPCs identified in the previous step are evaluated. Examples of
exposure pathways include incidental ingestion of and dermal contact with contaminated
soil. Factors relating to the exposure assessment include, but are not limited to, the
concentrations that people might be exposed to and the potential frequency and duration of
exposure. Using these factors, a "reasonable maximum exposure" (RME) scenario, which
portrays the highest level of human exposure that could reasonable be expected to occur, is
calculated.

Dose-Response Assessment: In this step, the types of adverse health effects associated with
chemical exposures, and the relationship between magnitude of exposure and severity of
adverse effects are determined. Potential health effects are chemical-specific and may
include the risk of developing cancer over a lifetime or other non-cancer health effects, such
as changes in the normal functions of organs within the body. Some chemicals are capable
of causing both cancer and non-cancer health effects.

Risk Characterization: This step summarizes and combines exposure information and
toxicity assessments to provide a quantitative assessment of site risks. Exposures are
evaluated based on the potential risk of developing cancer and the potential for non-cancer
health hazards. The likelihood of an individual developing cancer is expressed as a
probability. For example, a 10.4 cancer risk means a one-in-ten-thousand excess cancer risk;
or one additional cancer may be seen in a population of 10,000 people as a result of exposure
to site contaminants under the conditions explained in the exposure assessment. Current
Superfund guidelines for exposures are an individual lifetime excess cancer risk in the range
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of 104 to 10.6 (corresponding to a one-in-ten-thousand to a one,in-a-million excess cancer
risk). For non-cancer health effects, a hazard index (HI) is calculated. An HI represents the
sum of the individual exposure levels compared to their corresponding Reference Dose
(RID). The key concept for a non-cancer HI is that a threshold level (measured as an HI of
less than 1) exists below which non-cancer health effects are not expected to occur. A HI
of greater than 1 does not predict disease,

For human health, risks from chemical exposure were estimated for current and future R/VIE
individuals at the Site. Specifically, human cancer risks and non-cancer health hazards associated
with exposure to the COPCs were evaluated. The results are discussed below.

The Exposure Point Concentrations (EPCs) by media were calculated using a 95% upper confidence
limit on the mean where adequate data was available to support the statistical calculation. Where
adequate statistical information was not available, the maximum concentration was used. ProUCL
Version 3.0 software was used to perform the statistical calculations. Table 8 provides the EPCs for
the COPCs exceeding the risk range for groundwater.

The potential receptors evaluated in the HHRA, based on current and future Site land use, are
discussed below.

Current~Future Land Use: Adult and adolestzent trespassers on the Site. Trespassers may
be exposed to surface soil via incidental ingestion and dermal contact. Trespassers may also
inhale fugitive dusts containing volatile COPCs released to ambient air from groundwater
(Le., site-wide). Trespassers may also be exposed to COPCs via incidental ingestion and
dermal contact with surface water and sediments from the wetland areas.

Future Land Use: Future land use considered potential exposures to industrial workers
involved in outdoor activities at the Site. Industrial workers may be exposed to on-site
COPCs in surface soil via incidental ingestion, dermal contact, and inhalation of fugitive
dust. The workers may also be exposed through inhalation of volatile COPCs that are
released to ambient air as a result of volatilization from groundwater (L e., site-wide). If the

event that groundwater underlying the Site is used as a future source of potable water,
potential exposures associated with this groundwater exposure include ingestion and dermal
contact.

NYSDEC has classified the groundwater under the Site GA, which indicates the potential
that this water may be used as a potable water supply in the future. The Site groundwater
is not currently used as a drinking water source and residents receive their water primarily
from municipal supplies. The closest residential well in the area is located ¼ mile west of
the Site. This well was sampled by EPA and found to be free of Site-related contaminants.

Future Indoor Workers: Indoor workers may be exposed via inhalation ofvolatile COPCs
released to indoor air from underlying groundwater (site-wide).

11
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Future Construction Workers: Construction workers may be exposed to COPCs in soil
through incidental ingestion and dermal contact and through inhalation offugitive dust from
on-site soil. Construction workers may also be exposed to on-site groundwater through
dermal contact. Other exposures include inhalation of volatilized COPCs from on-site
groundwater, dermal contact with surface water from wetlands, and ingestion and dermal
contact with sediments from the wetlands.

Exposure factors for the RME scenario portraying the highest level of human exposure that could
reasonably be expected to occur were used in the risk and hazard index calculations. In addition, the
Central Tendency Exposure (CTE) or average risk was calculated where the NCP risk range was
exceeded for cancer of 104 (or 1 in 10,000) or the HI was greater than I. The exposure assessment
evaluated current/future exposures to the various receptors identified above. Professional judgment
was used in developing exposure frequency and duration assumptions for trespassers. Current
toxicity factors from the IRIS database, EPA’s consensus toxicity database, were used in tile
calculations of cancer risks and noncancer health hazards.

¯
Standard default exposure assumptions were used in the calculations for the adult industrial and
construction workers on-site.Cancer risks for the RME and CTE scenarios for the industrial worker
are provided in Tables 9 and 10, respective!y. Noncancer health hazards for the RME and CTE
scenarios are presented in Tables 11 and t2, respectively, for the on-site industrial worker.

Separate analyses were also conducted for the on-site construction worker. The RME cancer risks
to the construction worker did not exceed the risk range. The RME noncancer health hazards for the
construction worker are provided in Table 13. CTE noncancer HI for the construction workers were
not calculated based on the short exposure period (i.e., less than 1 year).

As described above, there are questions regarding the concentrations of COPCs identified in well
MW-2S. To address these concerns, separate cancer risk and noncancer health hazard assessments
were conducted for the industrial worker in the absence of the data from Well MW-2S. Table 14
provides the list of COPCs and the associated EPCs for the industrial worker. Tables 15 and 16
provide the cancer risks and noncancer HI for the RME industrial worker. Although Table 15
indicates that the risks are within the risk range, the information is presented for completeness.
Table 16 identifies hexavalent chromium (HQ = 1.2) and manganese (HQ = 5.9) above an HI = 1.
Cancer risks and noncancer health hazards to the construction worker were within the risk range.
The toxicity data is summarized in Table 17 for cancer and Table 18 for noncancer health effects.

The results of the HHRA found the RME individual cancer risks and noncancer HI did not exceed
the risk range for most exposure scenarios. Exposure scenarios exceeding the risk range are
provided below including information on the CTE or average risks where the NCP risk range of 10-4

(or 1 in 10,000) was exceeded for cancer or the HI was greater than 1.

Future Industrial Worker: The cancer risks for thefuture industrial workers at the Site were
3 x 10.4 (three in ten thousand) and the noncancer health hazards for total chemicals was an

12
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HI = 230. The risk is primarily attributed to the future ingestion of groundwater
contaminated with arsenic (2.4 x 10-4) underlying the Site, and the noncancer health
assessment where the following chemicals exceeded the range: arsenic (HQ = 1.5), cadmium
(HQ = 3.8), hexavalent chromium (HQ = 1.2), iron (HQ = 94), manganese (HQ = 5.9), mad
thallium (HQ = 119). The CTE or average risk from ingestion of groundwater was 6 x 10s

(or six in one hundred thousand) from arsenic in groundwater; and an HI = 155 from
exposure to thallium (HQ = 81.9), iron (HQ = 66), and cadmium (HQ = 3.5).
The HHRA identified difficulties that occurred in obtaining representative samples from well
MW-2S. Possible explanations include the age of the well and the construction materials.
The evaluation concluded that the groundwater analytical results collected from well MW-2S
during the first and second sampling events might not be considered representative of Site
groundwater. Evaluation of the data in the absence of well MW-2S found cancer risks for
the future industrial worker of 7 x 10-5, which is within the risk range. The noncancer health
hazards were HI = 8 with the primary COPCs of chromium (HQ = 1.2) and manganese (HQ
= 5.9). The CTE or average non-cancer health hazards were an HI = 1.9 with hexavalent
chromium (HQ = 1) and manganese (HQ = 0.9) the COPCs.

ConsOuction Worker: The cancer risks to the future construction worker were within the
risk range. The noncancer health hazards to the future construction worker were an HI = 5.2
which exceeds the risk range. The COPCs of concern were cadmium (HI = 1.9) and thallium
(HI =1.6).

The HHRA found that all other exposure scenarios for all other receptors were either within or below
the risk range and these risks are not discussed further. The HHRA provides details regarding the
results of the individual assessments for the other receptors.

Screenh~g Level Ecological Risk Assessment

The objective of the SLERA was to fulfill Steps 1 and 2 outlined in the Ecological Risk Assessment
Guidance for Superfund: Process for Designing and Conducting Ecological Risk Assessments
(ERAGS, USEPA, 1997). The draft SLERA was prepared by the Environmental Risk Group (ERG)
and is dated August 2006. ERG evaluated potential ecological risk under maximal exposure
scenarios in Step 1, and in Step 2 and employed a more realistic food chain model that considered:
average concentrations of the constituents of potential ecological concern (COPES); bioavailability
of chromium; and, in the case of the modeled omnivorous mammal (raccoon), a distributed diet and
typical home range. The SLERA used analytical data from samples collected during the RI and
information on the ecological communities present at the Site.

Modeling performed under Step 2 of the SLERA suggests only minimal increased ecological hazard
to avian omnivores and insectivores preying on in~,ertebrates exposed to elevated COPEC
concentrations at the Site, with remaining ecological receptors at or within acceptable risk levels.
The SLERA further indicates that the most significant risk is primarily due to direct soil/fill
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exposure. Considering the available data, the SLERA concluded that any ecological impact would
be highly localized.

Discussion of Uncertainties in Risk Assessment

The procedure and inputs used to assess risks in this evaluation, as in all such assessments,
include uncertainties. In general, the main sources of uncertainty include:

environmental chemistry sampling and analysis,
environmental parameter measurement,
fate and transport modeling,
exposure parameter estimation, and,
toxicological data.

Uncertainty in environmental sampling arises, in part, from the potentially uneven distribution of
chemicals in the media sampled. Consequently, there is significant uncertainty as to the actual levels
present. Environmental chemistry-analysis error can stem from several sources, including the errors
inherent in the analytical methods and characteristics of the matrix being sampled.

Uncertainties in the exposure assessment are related to estimates of how often an individual would
actually come in contact with the contaminants of concern, the period of time over which such
exposure would occur, and in the models used to estimate the concentrations of the contaminants
of concern at the point of exposure.

Uncertainties in toxicological data occur in extrapolating both from animals to humans and from
high to low doses of exposure. These uncertainties are addressed by making conservative
assumptions concerning risk and exposure parameters throughout the assessment. As a result, the
baseline human health risk assessment provides upper-bound estimates of the risks to populations
near the Site, and it is highly unlikely to underestimate actual risks related to the Site.

Specifically, several aspects of risk estimation contribute uncertainty to the projected risks.

UnCertainty associated with sample laboratory analysis and data evaluation is considered low as a
result of a quality assurance program which included data validation of each sample result.

In addition to ’the calculation of exposure point concentrations, several site-specific assumptions
regarding future land use scenarios, intake parameters, and exposure pathways are a part of the
exposure assessment stage of a baseline risk assessment. Assumptions were based on site-specific
conditions to the greatest degree possible, and default parameter values found in EPA risk
assessment guidance documents were used in the absence of site-specific data. However, there
remains some uncertainty in the prediction of future use:scenarios and their associated intake
parameters and exposure pathways. The exposure pathways selected for current scenarios were
based on the site conceptual model and related data. The uncertainty associated with the selected
pathways for these scenarios is low because site conditions support the conceptual model.
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Based on the results of the baseline risk assessment, EPA has determined that actual or threatened
releases of hazardous substances from the Site, exceed the risk range and continued remedial action
is necessary to address this risk.

Basis for Action

Based upon the results of the RI and the human health and ecological risk assessments, EPA has
determined that the response action selected in this ROD is necessary to protect the public health
or welfare or the environment from actual or threatened releases of hazardous substances into the
environment.

REMEDIAL ACTION OBJECTIVES

Remedial action objectives (RAOs) are media-specific goals to protect human health and the
environment. These objectives are based on available information and standards, such as applicable
or relevant and appropriate requirements (ARARs). Other criteria that do not meet the definition of
an ARAR, but may also be considered when developing alternatives, are known as to-be-considered
criteria (TBCs). Site-specific risk-based levels, as well as the risks defined in the human health and
ecological risk assessments, under the current and reasonably-anticipated future land use, are also
considered when establishing remedial action objectives.

The following RAOs were established for the Site:

Reduce or eliminate any direct contact threat associated with the contaminated soils/fill; and
Minimize or eliminate contaminant migration from contaminated soils to the groundwater.

Soil cleanup goals will be those established pursuant to the TAGM guidelines. These levels are the
more stringent cleanup level between a human-health protection value and a value based on
protection of groundwater as specified in the TAGM. All of these levels fall within EPA’s
acceptable risk range. Groundwater cleanup goals will be the more stringent of the state or federal
promulgated standards. The cleanup goals were utilized as benchmarks in the technology screening,
alternative development and screening, and detailed evaluation of cleanup alternatives presented in
the FS report. The constituents of concern for the Site are listed in Table 19.

DESCRIPTION OF ALTERNATIVES

CERCLA § 121 (b)(1), 42 U.S.C. §9621 (b)(1) mandates that remedial actions must be protective of
human health and the environment, cost-effective, comply with ARARS, and utilize permanent
solutions and alternative treatmenttechnologies and resource recovery alternatives to the maximum
extent practicable. Section 121(b)(1) also establishes a preference for remedial actions which
employ, as a principal element, treatment to .permanently and significantly reduce the volume,
toxicity, or mobility of the hazardous substances, pollutants and contaminants at a site. CERCLA
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§t21(d), 42 U.S.C. §9621(d) further specifies that a remedial action must attain a level or standard
of control of the hazardous substances, pollutants, and contaminants which at least attains ARARs
under federal and state laws, unless a waiver can be justified pursuant to CERCLA §121(d)(4), 42
U.S.C. §9621(d)(4).

Detailed descriptions of the remedial alternatives considered for addressing the contamination
associated with the Site can be found in the FS report. As the groundwater contamination is limited
to a small area under the waste piles, and institutional controls would prevent the use of groundwater

under the Site, remedial alternatives do not address treatment of groundwater.

The construction time for each alternative reflects only the time required to construct or implement
the remedy and does not include the time required to design the remedy, negotiate the performance
of the remedy with any potentially responsible parties, or procure contracts for design and
construction. This document presents a summary of the remedial alternatives that were evaluated.
The alternatives are described below.

REMEDIAL ALTERNATIVES

Alternative 1: No Action

The Superfund program requires that the "no-action" alternative be considered as a baseline for
comparison with other alternatives. Under this alternative, no action would be taken to contain
wastes, reduce infiltration into the landfill, eliminate areas of exposed waste, or control and treat
leachate discharging from the landfill or address groundwater. Because this alternative would result
in contaminants remaining on-site above health-based levels, CERCLA requires that the Site
conditions be reviewed at least once every five years. If justified by the review, remedial actions
may be implemented to remove, treat, or contain the contaminated soils.

Capita1 Cost:

Annual Operation and Maintenance
Cost:

Present-Worth Cost:

Construction Time:

$0

$0

$0

0 months

Alternative 2: Institutional Controls

This alternative would consist of environmental easements and/or restrictive covenants that would
be designed to prevent direct contact with the waste/fill material by limiting future Site use. The
environmental easements and/or restrictive covenants would also be designed to prevent
groundwater use on the Site for drinking water or potable purposes.
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Institutional controls for the waste fill would include access restrictions via fencing and/or
appropriate signage to prevent the entry of trespassers onto the area of the Site that contains the
waste fill piles; maintenance of the existing vegetative cover; and a Soil/Fill Management Plan to
provide guidance for handling soil/fill from this area during future Site industrial use (e.g., personal
protective equipment requirements during underground utilities construction, methods for disposing
of soil/fill removed from excavation, etc.). Because this alternative would result in contaminants
remaining on-site above health-based levels, CERCLA requires that the Site conditions be reviewed
at least once every five years. If justified by the review, remedial actions may be implemented to
remove, treat, or contain the contaminated soils.

Capital Cost:

Annual Operation and Maintenance
Cost:

Present-Worth Cost:

Construction Time:

$153,000

$15,500

$392,000

2 months

Alternative 3: Containment/Isolation With Soil Cover Enhancement

This alternative would involve minor regrading of the waste fill piles followed by placement of 6
to 12 inches of topsoil. A suitable seed mix would be spread and raked into the soil to provide for
final vegetative cover following cover soil placement. Some reworking of the fill piles would be
necessary to ensure uniform coverage. The total base area covered by the waste fill piles is
approximately 7 acres.

Site conditions would be reviewed at least once every five years as per CERCLA, because this
alternative would result in contaminants remaining on-site above health-based levels.

Capital Cost:

Annual Operation and Maintenance
Cost:

Present-Worth Cost:

Construction Time:

$577,000

$14,500

$800,000

5months
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Alternative 4: Consolidation/Containment With Low-Permeability Soil (Part 360-Equivalent)
Cover

This alternative would include the environmental easement and/or restrictive covenants described
in Alternative 2 above. This Alternative would involve clearing and grubbing a consolidation area
in the vicinity of the waste fill piles; consolidating the smaller, outlying waste fill piles with the
larger piles to create an approximate 7-acre or less consolidated waste/fill area. See Figure 7 for a
map indicating the consolidation area.

The waste piles to be consolidated will be removed to native soil. Results of subsurface data indicate
that metal COPCs have not migrated substantially in native soil below the bottom of the waste fill
piles. The consolidated waste fill would be graded to promote surface water drainage, and capped
with a low permeability soil cover, i.e., consistent with 6 New York Code Rules Regulations Part
360. The cap would consist of the following components:

6-12 inches topsoil, and
18-24 inches low permeability soil

The Site conditions would be reviewed at least once every five years as per CERCLA, because this
alternative would result in contaminants remaining on-site above health-based levels.

Capital Cost:

Annual Operation and Maintenance
Cost:

Present-Worth Cost:

Construction Time:

$1M

$15,000

$1.3 M

7months

Alternative 5: Excavation/Off-Site Disposal

This alternative would involve excavation of a total of approximately 48,000 tons of waste/fill
material from the waste piles with transport of excavated materials to a permitted, off-site disposal
facility for treatment and/or disposal. Where necessary, the areas would then be backfilled with
clean soil to match the surrounding grade, covered with topsoil, and seeded to promote vegetative
growth. On-she dewatering of the sludge fill and/or admixing with drier soils would be required
during removal of saturated materials in order to eliminate free liquid. The estimated amount of
material requiring disposal is 60,000 tons, assuming admixing was employed at a rate of
approximately one ton dry soil to two tons of sludge fill material.

Since the waste would be removed, the waste piles will no longer be acting as a source of
contamination to the groundwater and would no longer present potential health and environmental
impacts.
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Capita]L Cost: $4.8 M

Annual Operation and Maintenance $0
Cost:

Present-Worth Cost: $4.8

Construction Time: 6 months

COMPARATIVE ANALYSIS OF ALTERNATIVES

In selecting a remedy, EPA considered the factors set out in CERCLA Section 121, 42 U.S.C. §9621
by conducting a detailed analysis of the viable remedial alternatives pursuant to the NCP, 40 C.F.R.
§300.430(e)(9), and Office &Solid Waste and Emergency Response (OSWER) Directive 9355.3-01
(Guidance for Conducting Remedial Investigations and Feasibility Studies under CERCLA: Interim
Final, October 1988). The detailed analysis consisted of an assessment of the individual alternatives
against each of nine evaluation criteria and a comparative analysis focusing upon the relative
performance of each alternative against those criteria.

lThreshold Criteria - Thefirst two criteria are known as "threshold criteria ’" because they are the[
minimum requirements that each response measure must meet in order to be eligible for selectionI
as a remedy [

.
Overall protection of human health and the environment addresses whether or not a remedy
provides adequate protection and describes how risks posed through each exposure pathway
(based on a reasonable maximum exposure scenario) are eliminated, reduced, or controlled
through treatment, engineering controls, or institutional controls.

.
Compliance with ARARs addresses whether or not a remedy would meet all of the applicable
or relevant and appropriate requirements or other federal and state environmental statutes and
regulations or provide grounds for invoking a waiver. Other federal or state advisories,
criteria, or guidance are TBCs. TBCs are not required by the NCP, but the NCP recognizes
that they may be very useful in determining what is protective of a site or how to carry out
certain actions or requirementS.

lPrimary,, Balancing Criteria - The next five criteria (3-7) are known as "primary balancing[
criteria. These criteria are factors with which tradeoffs between response measures are assessed[
so that the best option will be chosen, given the site-specific data and conditions. [

.
Long-Term effectiveness and permanence refers to the ability of a remedy to maintain
reliable protection of human health and the environment over time, once cleanup goals have
been met. It also addresses the magnitude and effectiveness of the measures that may be
required to manage the risk posed by treatment residuals and/or untreated wastes.
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.
Reduction of toxicity, mobility, or volume through treatment is the anticipated performance
of the treatment technologies, with respect to these parameters, a remedy may employ.

.
Short-term effectiveness addresses the period of time needed to achieve protection and any
adverse impacts on human health and the environment that may be posed during the
construction and implementation period until cleanup goals are achieved.

,
Implementability is the technical and administrative feasibility of a remedy, including the
availability of materials and services needed to implement a particular option.

7. Cost includes estimated .capital, O&M, and net present-worth costs.

Modifying Criteria - The final two evaluation criteria (8 and 9) are called "modifying criteria"l
because new information or comments from the state or the.community on the Proposed Plan mayI
modify the preferred remedy and cause another response measure to be considered           ]

.
State acceptance indicates whether, based on its review of the RI/FS report, RI/FS report
addendum, and Proposed Plan, the State concurs with, opposes, or has no comments on the
Selected Remedy.

.
Community acceptance refers to the public’s general response to the alternatives described
in the RI/FS report, RI/FS report addendum, and Proposed Plan.

A comparative analysis of these alternatives based upon the evaluation criteria noted above, follows.

Overall Protection of Human Health and the Environment

Alternative 1 (no action) and Alternative 2 (institutional controls) would not be protective of human
health and the environment because they would not minimize infiltration and groundwater flow into
the waste/fill material, thereby allowing further leaching of contaminants into the aquifer.
Allemative 2, would prevent direct contact with the waste/fill piles; but would do not protect
ten’estrial mammals from soil contamination.

Allernatives 3 and 4 would provide good overall protection of human health and the environment

by containing waste with a landfill cap and controlling landfill gas through yenting. Alternative 4
would be more protective than Alternative 3 because it requires a thicker cap of low permeability
material to reduce infiltration, thereby reducing the generation of leachate which would mobilize
contaminants into the groundwater. Alternative 5 would be the most protective because it would
permanently remove the source of contamination to the groundwater and would prevent future direct
contact with the waste.
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Compliance with ARARs

There are currently no federal or state promulgated chemical-specific ARARs for contaminant levels
in soils. ARARs include 6 NYCRR Part 360 requirements for closure and post-closure of municipal
landfills, which appl~, to Alternatives 3 and 4. The Part 360 regulations require that the landfill cap
promote runoff, minimize infiltration, and maintain vegetative growth for slope stability. Unlike
Alternative 3, Alternative 4 would include an equivalent cap design as specified in 6 NYCRR Part
360. Alternative 5 would be subject to New York State and federal regulations related to the
transportation and off-site treatment/disposal of wastes. The potentially applicable ARARs and
TBCs for the Site are shown in Table 20.

Long-Term Effectiveness and Permanence

Alternatives 1 and 2 would involve no active remedial measures and, therefore, would not be
effective in eliminating potential exposure to contaminants in soil or groundwater. These
alternatives would allow the continued migration of contaminants from the soil to the groundwater.

A landfill cap is considered a reliable remedial measure that, when properly designed and installed,:
provides a high level of protection. Of the two cap alternatives considered in detail, Alternative 3
would be less reliable in protecting human health and the environment than Alternative 4 because
it allows more precipitation to infiltrate through the waste piles which would result in a greater
degree of leaching of contaminants to groundwater. Post-closure operation and maintenance
requirements would ensure the continued effectiveness of the landfill cap. Alternatives 3 and 4 also
provide for effective longqer~n management measures through groundwater monitoring.

Ahemative 5 would be the most effective alternative over the long term, as the removal of the
contaminated material eliminates the possibility of leaching of contaminants to groundwater.

Reduction of Toxicity, Mobility, or Volume Through Treatment¯

Alternatives 1 and 2 would provide no reduction in toxicity, mobility or volume. Compared to
Alternative 3, Alternative 4 would provide greater reduction in the mobility of contaminants by
restricting infiltration through a thicker low permeability landfill cap, which would reduce the
further leaching of contaminants to groundwater.

Alternative 5 would reduce the mobility of waste in the waste/fill piles. However, admixing the
sludge fill with drier soils in order to meet landfill acceptance criteria would increase the volume of
sludge fill requiring disposal,
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Sh ort- Term Effectiveness

Alternatives 1 and 2 do not include any physical construction measures in any areas of contamination
and, therefore, would not present any potential adverse impacts on property workers or the
community as a result of its implementation.

There are short-term risks associated with Alternatives 3 and 4. These alternatives include caps,
which would involve clearing, grubbing, and regrading of the waste piles. Alternative 4 would
present a somewhat greater short-term risk than Alternative 3 since it would require excavation and
consolidation of the waste piles whicfi would result in greater generation of dust and noise than
Alternative 3. This risk would be minimized by the use of personal protective equipment and dust
suppression techniques. Alternative 4 would be more effective in the short-term than Alternative
3 because it would limit leachate production to a greater extent than Alternative 3. All three action
alternatives (Alternatives 3, 4 and 5) can be accomplished in about the same time frame, namely five
to seven months.

There would be short-term risks and the possibility of disruption of the community associated with
Alternative 5. These include: an increase in traffic flow along local roads for an approximately six-
month period; noise from heavy equipment use; and strong odors. This traffic would raise dust and
increase noise levels locally. However, proper construction techniques and operational procedures
would minimize these impacts. Short-term risks to workers could be increased to the extent that
surficial wastes are encountered during excavation activities, but this risk would be minimized
through the use of personal protection equipment.

Once the surface of the waste/fill is consolidated and is completely covered or removed, these short-
term impacts to the community, workers, and the environment would no longer be present.

Implementability

Alternatives 1 and 2 would be the easiest soil alternatives to implement, as there are no active
remedial measures to undertake. Alternatives 3 and 4 can be readily implemented from an
engineering standpoint and utilize commercially available products and accessible technology.

Alternative 5 would pose several implementability issues including track traffic coordination through
the residential neighborhood and the City, as well as odor. These issues could be addressed through
appropriate mitigative measures.

Cost

The estimated capital, operation, maintenance, and monitoring (O&M), and 30-Year present-worth
costs for each of the alternatives are presented below. The annual O&M costs for Alternatives 2, 3,
4, and 5 would include groundwater monitoring.
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Alternative . Capital Annual Total Present Worth
O&M

1 $0 $0 $0

2 $I53,000 $15,500 $392,000

3 $577,000 $14,500 $800,000

4 $1,000,000 $15,000 $1,300,000

5 $4,800,000 $0 $4,800,000

Alternative 5, excavation, has the highest cost of any alternative with a capital cost of $4.8 million.
Of the two containment alternatives, Alternative 3 has the lower capital and O & M costs, resulting
in a net present worth of $800,000 because it uses less cover and minimal fill. Alternative 4 has
a higher cost, with a net present worth of $1,300,000.

State Acceptance

NYSDEC concurs with the Selected Remedy.

Communit), Acceptance

During the public comment period, the community expressed its support for the Selected Remedy.
These comments are summarized and addressed in the Responsiveness Summary, which is attached
as Appendix V to this document.

PRINCIPAL THREAT WASTE

The NCP establishes an expectation that EPA will use treatment to address the principal threats
posed by a site wherever practicable (NCP Section 300.430 (a)(1)(iii)(A)). Identifying principal
threat wastes combines concepts of both hazard and risk. The "principal threat" concept is applied
to the characterization of"source materials" at a Superfund site. A source material is material that
includes or contains hazardous substances, pollutants, or contaminants that act as a reservoir for the
migration of contamination to groundwater, surface water, or air, or act as a source for direct
exposure. Principal threat wastes are those source materials considered to be highly toxic or highly
mobile that generally cannot be reliably contained, or would present a significant risk to human
health or the environment should exposure occur.

Consistent with OSWER Directive 9380.8-06FS (dated November 1991), EPA compared the results
of the risk assessment to the risk level of 10.3 (one in a thousand) identified with principal threat
waste where treatment alternatives are recommended. The risk levels found at the Site were below
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the level of 10.3 where treatment is recommended. The materials located in the waste/fill piles are
non-mobile contaminated source materials of low to moderate toxicity and, therefore, can be
classified as non-principal threat wastes.

SELECTED REMEDY

Summary of the Rationale for the Selected Remedy

Based upon consideration of the results of the Site investigation, the requirements of CERCLA, the
detailed analysis of the response measure, and public comments, EPA and the New York State of
Environmental Conservation have determined that Altemative 4 (Consolidation/Containment with
Low Permeability Soil (Part 360-equivalent) Cover and Institutional Controls) to be the preferred
remedy for the Site.

The Selected Remedy would provide the most cost-effective solution applying the evaluation criteria
given reasonably anticipated future land use of the Site. Waste piles moved during consolidation
would be removed to native soil. Removal to this depth would insure that any remaining
contaminants will be within background concentrations. Results of subsurface soil samples taken
below the waste piles indicate that metal COPCs have not migrated substantially in native soil below
the bottom of the waste fill piles.

Capping would prevent direct contact and reduce infiltration, thereby reducing the generation of
leachate which mobilizes contaminants into the groundwater. EPA is not proposing an active
groundwater remedy because of limited groundwater contamination underlying the waste piles at the
Site and the fact that the contaminated groundwater is not currently used as a drinking water source.
Instead, institutional controls would be required to prevent the use of groundwater at the Site.

Given these factors, the selected alternative provides the best balance of trade-offs among
alternatives with respect to the evaluating criteria. EPA and NYSDEC believe that the selected
alternative would be protective of human health and the environment, comply with ARARs, be cost-
effective, and utilize permanent solutions and treatment technologies to the maximum extent
practicable.

Description of the Selected Reme@

The major components of the Selected Remedy include the following

Consolidating the waste/fill piles into 7 acres or less, then capping the consolidated wastes
with a low permeability soil cover, consistent with the requirements of 6 NYCRR Part 360,
including seeding with a mixture to foster natural habitat. Waste piles moved during
consolidation will be removed to native soil. Removal to this depth will insure that any
remaining contaminants will be within background concentrations.
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Imposing institutional controls in the form of an environmental easement/restrictive covenant
filed in the property records of Cattaraugus County that will at a minimum require: (a)
restricting activities on the Site that could compromise the integrity of the cap; and (b)
restricting the use of groundwater as a source of potable or process water unless groundwater
quality standards are met.

Developing a site management plan that provides for the proper management of all Site
remedy components post-construction, such as institutional controls, and shall also include:
(a) monitoring of groundwater to ensure that, following the soil consolidation and capping,
the contamination is attenuating and groundwater quality continues to improve; (b) an
inventory of any use restrictions on the Site; (c) necessary provisions for ensuring the
easement/covenant remains in place and is effective; (d) provision for any operation and
maintenance required of the components of the remedy; and (e) the owner/operator or entity
responsible for maintenance of the Site to complete and submit periodic certifications
concerning the status of the institutional and engineering controls for the Site.

Evaluating Site conditions at least once every five years to ensure that the remedy continues
to protect public health and the environment.

Summary of the Estimated Remedy Costs

The estimated present-worth cost is $1,300,000. This includes an estimated O&M cost of $15,000
for 30 years. Detailed cost estimates for the Selected Remedy can be found in Table 21. The
information in the cost estimate summary table is based on the best available information regarding
the anticipated scope of the remedial alternative. Changes in the cost elements may occur as a result
of new information and data collected during the engineering design of the remedial alternative.
Major changes may be documented in the form of a memorandum in the Administrative Record file,
an Explanation of Significant Difference, or a ROD amendment. This cost estimate is an order-of-
magnitude engineering cost estimate that is expected to be within +50% to -30% of the actual project
cost.

Expected Outcomes of the Selected Remedy

The results of the risk assessment indicate that the Site, if not remediated, may present an
unacceptable risk to the future industrial and construction workers from groundwater ingestion of
groundwater and dermal contact with groundwater at the Site, respectively.

The Selected Remedy will allow the following potential land and groundwater use:

Land Use

The Site is currently zoned for industrial use and has been used for this purpose since it was operated
for purposes ofwaste disposal. The remedial action goals considered potential industrial use of the
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Site. Implementation of the remedy will eliminate potential risks associated with exposure to
contaminated groundwater. Although soil was not a risk driver for the Site, exposure to
contaminated soil will be controlled through consolidation of thewaste, followed by containment
and institutional controls. Once implemented, the remedy will help restore the property to beneficial
use.

Groundwater Use

Under the Selected Remedy, the excavation and containment of contaminated soil will reduce the
source of groundwater contamination at the Site. Institutional controls will be established to ensure
that groundwater at the Site is not utilized as a source of potable water unless maximum contaminant
levels are attained.

STATUTORY DETERMINATIONS

As previously noted, Section 121(b)(1) of CERCLA mandates that a remedial action must be
protective of human health and the environment, be cost effective, and utilize permanent solutions
and alternative treatment or resource recovery technologies to the maximum extent practicable.
Section 121 (b)(1) also establishes a preference for remedial actions which employ treatment to
permanently and significantly reduce the volume, toxicity, or mobility of the hazardous substances,
pollutants, or contaminants at the Site. Section 121 (d) of CERCLA further specifies that a remedial
action must attain a degree of cleanup that satisfies ARARs under federal and state laws, unless a
waiver can be justified pursuant to section 121(d)(4) of CERCLA. As discussed below, EPA has
determined that the Selected Remedy meets the requirements of Section 121 of CERCLA.

Protection of Human Health and the Environment

The Selected Remedy, Alternative 4, will adequately protect human health and the environment
through the containment of Site contaminants in soil via the low permeability soil cover, and from
Site groundwater via the implementation of institutional controls.

Compliance with ARARs and Other Environmental Criteria and other Criteria Advisories or
Guidance (TBCs)

While there are no federal or New York State soil ARARs, one of the remedial action goals is to
meet NYSDEC soil cleanup levels as TBCs. A summary of potential ARARs, as well as TBCs,
which will be complied with during implementation of the Selected Remedy is presented in Table
20. At the completion of the response action, the remedy will have complied with appropriate
ARARs.

Cost-Eff ectiven ess

EPA has determined that the Selected Remedy is cost effective in mitigating the risks posed by
contaminated soil and groundwater. Section 300.430(f)(ii)(D) of the NCP requires evaluation of cost
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effectiveness. Overall effectiveness is determined by the following three balancing criteria: long-
term effectiveness and permanence; reduction of toxicity, mobility, and volume through treatment;
and short-term effectiveness. Overall effectiveness is then compared to cost to ensure that the
remedy is cost effective. The Selected Remedy meets the criteria and provides for overall
effectiveness in proportion to its cost. The estimated present worth of the Selected Remedy is
$1.300,000. See Table 21 for a detailed cost estimate for Alternative 4, the selected Remedy.

Utilization of Permanent Solutions and Alternative Treatment Technologies to the Maximum
Extent Practicable

EPA has determined that the Selected Remedy utilizes permanent solutions and alternative treatment
technologies to the maximum extent practicable, and provides the best balance oftrade-offs in terms
of the five balancing criteria, while also considering the statutory preference for treatment as a
principal element and considering State and community acceptance.

Although the Selected Remedy does not remove the waste piles and contaminated soil, capping
would prevent direct contact with Site contaminants and reduce infiltration, Institutional controls
will prevent the use of groundwater at the S ite.

Preference for Treatment as a Principal Element

The statutory preference for remedies employing treatment as a principal element would not be
applicable for the waste piles themselves because the waste does not meet the risk-based criteria for
principal threat waste, and treatment of the waste is neither practicable nor cost-effective when
compared to the other protective remedies. The exact location of any hazardous waste that may
have been disposed in the waste piles is unknown. Therefore, the entire landfill volume,
approximately 60,000 tons, would require excavation and removal in order to effectively treat the
waste. Odor controls would be required during the removal work due to strong odors expected
during waste fill excavation, handling and transport. Odor controls would be of limited
effectiveness, however, for such an excavation. The excavation of such a large x, olume of waste
would provide an overall level of protection comparable to the Selected Remedy, but at a
significantly higher cost. Furthermore, in-situ treatment of waste is technically impractical because
no discrete areas, contaminated by high level of an identifiable waste type which represented a
principal threat to public health or the environment, were located within the waste piles.

EPA is not proposing groundwater treatment because of limited groundwater contamination
underlying the waste piles at the Site. Instead, institutional controls will be a more cost effective
measure to prevent the use of groundwater at the Site and groundwater monitoring will be
implemented to confirm the gradual improvement of groundwater quality.

Five-Year Review Requirements

Because this remedy will result in hazardous substances, pollutants, or contaminants remaining on-
site above levels that allow for unlimited use and unrestricted exposure, a statutory review will be
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conducted at least every five years after initiation of remedial action to ensure that the remedy is, or
will be, protective of human health and the environment.

DOCUMENTATION OF SIGNIFICANT CHANGES

The Proposed Plan for the Site was released for public comment on August 11, 2006 and the public
comment period ran through September 9, 2006. The Proposed Plan identified Alternative 4,
Consolidation/Containment with a Low-Permeability Soil (Part 360-Equivalent) Cover and
Institutional Controls as the preferred remedy to address the soil and groundwater, respectively.
Based upon its review of the written and oral comments submitted during the public comment
period, EPA determined that no significant changes to the remedy, as originally identified in the
Proposed Plan, were necessary or appropriate.
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DATE:
NOV 2 1

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i’
~’,",.

REGION II
20,O6

SUBJECT: Record of Decision for the Peter Cooper Markhams Superfund Site

FROM: John E. La Padula, P.E., Chief
New York Remediation Branch

TO: George Pavlou, Director
Emergency and Remedial Response Division

Attached for your approval is the Record of Decision (ROD) for the Peter Cooper Mark.hams
Superfund Site, located in the Town of Dayton, Cattaraugus County, New York.

The ROD calls for consolidating the waste/fill piles into 7 acres or less, then capping the
consolidated wastes with a low permeability soil cover, consistent with the requirements of 6
NYCRR Part 360, including seeding with a mixture to foster natural habitat and institutional
controls.

The estimated present-worth cost of the remedy is $1.3 million.

The public comment period ran from August 11, 2006 to September 9, 2006. A public meeting to
discuss the preferred remedy was held on August 22, 2006. On the basis of comments received
during the public comment period, the public generally supports the proposed remedy. Responses
to the written comments that were received during the public comment period and to comments
received at the public meeting are included in the Responsiveness Summary (see Appendix V).

The ROD has been reviewed by the New York State Department of Environmental Conservation,
the New York State Department of Health, and the appropriate program offices within Region II.
All comment received are reflected in this document.

If you have questions or comments on this document, I am available to discuss them at your
convenience.

Attachment

;:\transmittal ROD memo.wpd
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TABLE 19

PETER COOPER MARKHAMS SITE

Constituents of Concern

Media Constituents of Concern 1
Range of Detected
Concentrations 2

Waste Fill Piles Arsenic 7.1 - 65.6 mg/kg
Chromium 4,490 - 46,000 mg/kg

Hexavalent Chromium 4.7 mg/kg
Zinc 408 - 900 mg/kg

Shalow Hexavalent Chromium <10 - 14 p.g/L
Overburden Manganese 33 - 15,000 ~g/L
Groundwater Iron 218 - 11,100 ~g/L

Deep Overburden Hexavalent Chromium 10 - 321 gg/L3

Groundwater Manganese 72 - 2330gg/L
I1701"1 413 -~5,500 gg/L

Notes:
1. For ease of discussion, the term "constituents of concern" (COCs) has been applied to both waste

fRl and groundwater med~[a.

2. Range of detected concentrations does not include analytical results for MW-2S from Nov. 2001.

.
Concentration of 321 ug/L was detected in MW-5D in Nov. 200t but was flagged by laboratory as
estimated and its presenoe was not confirmed during Apr. 2002 sampling event.
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Table 21

Cost Estimate - Alternative 4, Selected Alternative
Peter Cooper Markhams Site

Item Quantity Units
Unit Total
Cost Cost

i ii |l

Contractor Mobilization/Demobilization 1 LS $    25,000.00 $       25.000:
12’ W Crushed Stone Access Road Reconstruct 1300 LF $     12.00 $     15,6oo!
Health and Safety/Communit7 Air Monitoring 1

I .... LS $.    20,000.00 $     20.000
SUbtotal: $        60.600

|nstitutionaf Controls
Deed Restrictions (~]roundwster~I "lJ LS $     6,500.00 $     6.500

~’ Subtotal: $         6,500

Low-Permeabilib? Soil Cove£
Clearing/Grubbing 12 Acre $     3.00000 $     36,000
On-Site Consolidation (incl. trucking, place & compact) 17214 C¥ $      5.00 $     86,O71
4" Perforated Gas Vents (l/acre) 120 LF $         50.00 $         6,000
18"Low-Permeability Soil (1x10~ orals) 19360 CY $     20.00 $    387,200
6" Topsoil 6453 CY $     25.OO $    161.333

Seedin9z .......... 12 Acre $    2,500.00 $     30,000
Subtotal: $    706,605

3ubtotal Capital Cost $ 773,705
iEngineedng/Contingency (35%) $ 268,522

total Capital Cost $ 1~42,226
Table 23

~,, _ ---;L- _ -.- ....

A, nnual Operation Maintenance & Monitorin_a (OM&M~:
Groundwater Sampling I Reporting 2 Event $     5,~500.00 $       11,000
Site Maintenance I Mowing 2 Yr $     1,500.00 $        3,000

CERCLA5-Year Review= 1 Lump Sum $      1,000.00 $        1,000

Total Annual OM&M Cost $     15,000

Number of Yeats ( n ): 3C
rnterest Rate ( I ): 5%
0/A Value: : 15.3725

OM&M PresentWorth (PW): $      230,588

’"~<,,%::.~." :,;: ",~e,7~-,~,---.#~. ~:~’ ~.;-..,--~"%~.~-~.*;i~,:~’~..~:.~.~.~l~::-’.~:¢~;,.:.,."-.,~P.-.’#...’..~’r.’.’�- ~:_’~:’t’~# "-~’,<:~;*~.’-,~r:.’>:’~:.’-"~-~’~-:I~’~’£’~’7~ .’/-~.~-_:~ti’:;’- ;-~- ~-~ "~.~-~.’~"~::~".,7t:’-’;’~:::":~’
|1,’’,"-~ ....... 1"" "":’-- ..... ~;i.’’~ ...... . ..... r" "," ~ " " "" , , "’ ’~ ""’ "     "        ,;," ’" ,..’.’i,"     ,: ’~"        ""’ "    ,’!

Notes:
1. I~eed restrictions are not included in Engineering/Contingency costs,
2. Includes seeding of areas cleaCed following consolidation
3. Annual cost represents 1/5 of 5-year review cost
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PETER COOPER    (MARKHAMS) SUPERFUND SITE
ADMINISTRATIVE RECORD FILE

INDEX OF DOCUMENTS

3.0

3.3

P.

P°

REMEDIAL INVESTIGATION

Work Plans

300001 -
300295

Report: Remedial Investiqation/Feasibility Study
Work Plan, Peter Cooper Markhams Site, Dayton, NY,
prepared by Benchmark Environmental Engineering
Science, PLLC, and Geomatrix Consultants, Inc.,
prepared for U. S. EPA Region 2, February 2001,
revised September 2001.

300296 -
300705

Report: Quality Assurance Project Plan for
Remedial Investigation/Feasibility Study,
Peter Cooper Markhams Site, Dayton, NY, prepared
by Benchmark Environmental Engineering & Science,
PLLC, and Geomatrix Consultants, Inc., prepared
for U. S. EPA Region 2, February 2001, revised
September 2001.

7.0

7 3

P.

ENFORCEMENT

Administrative Orders

700001 -
700045

United States Environmental Protection Agency
Administrative Order for Remedial Investigation/
Feasibility StUdy, In the Matter of the Peter
Cooper (Markhams) Superfund Site, Albert Trostel &
Sons Co; Badger State Tanning Co.; Blackhawk
Leather Ltd.; Brown Group, Inc.; Garden State
Tanning, Inc.; Irving Tanning Company; Prime
Tanning Company~ Inc.; S. B. Foot [Fanning Company;
Seton Company; Viad Corp.; Wilhelm Enterprises
Corporation, Respondents, Proceeding under Section
106(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act, as

amended, 42 U.S.C. §9606(a), Index No. CERCLA-02-
2000-2033, September 27, 2000.

._
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PETER C~OOPER (MARKHAMS) SUPERFUND SITE
ADMIN]:STRATIVE RECORD FILE UPDATE #2

INDEX OF DOCUMENTS*

3.0 REMEDIAL INVESTIGATION

3.4 Remedial Investigation Reports

P. 300706
300842

Report: Remedial Investiqation Report, Volume I of

II - Text, Tables, Plate, and Fiqures, Peter
Cooper Markhams Site, Dayton, New York, prepared
by Geomatrix Consultants in association with
Benchmark Environmental Engineering & Science,
PLLC, February 2005, Revised and Submitted as
Final, July 2006.

P. 300843
301206

Report: Remedial Investiqation Report, Volume II

of II - Appendices, Peter Cooper Markhams Site,
Dayton, New York, prepared by Geomatrix
Consultants in association with Benchmark
Environmental Engineering & Science, PLLC,
February 2005, Revised and Submitted as Final,
July 2006.

P. 301207
301209

Remedial Investigation Report Addendum: Letter to
Mr. Tom Forbes, P.E., Benchmark Environmental
Engineering & Science, from Mr. Kevin Lynch,
Section Chief, Western New York Remediation
Section, re: Addendum to the Remedial
Investigation Report, Peter Cooper Markhams Site,
Dayton, New York, July 28, 2006.

* Data are summarized in several of these documents. The actual data, QA/QC, chain of
custody, etc. are compiled at various EPA offices and can be made available at the record
repository upon request. Bibliographies in the documents and in the references cited in this
Record of Decision are incorporated by reference in the Administrative Record. Many of these
documents referenced in the bibliographies are publically available and readily accessible. Most
of the guidance documents referenced in the bibliographies are available on the EPA website
(w~v.epa.gov)~ If copies 0f the documerits cannot be located contact the EPA Project Manager
(Sherrel Henry at (212) 637-.4273). Copies of the administrative record documents that are not
available in the administrative record repository files at the Town of Dayton, Town Building can
be made available at this loc, ation upon request.
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Po

P.

301210 -
301511

301512 -
301745

Report: Baseline Human Health Risk Assessment,
Peter Cooper Markhams Site, Town of Dayton, New
York, prepared by Geomatrix Consultants, Inc.,
Benchmark Environmental Engineering & Science,
PLLC, July 2006.

Report:: Screeninq Level Ecological Risk Assessment
for Peter Cooper Markhams Site, prepared by
Environmental Risk Group, Benchmark Environmental
Engineering & Science, PLLC, August 2006.

4.0

4.3

P.

FEASIBILITY STUDY

Feasibility Study Reports

400001 -
400231

Report. Feasibility Study Report, Peter Cooper
Markhams Site, Dayton, New YQrk, prepared by
Benchmark Environmental Engineering & Science,
PLLC, July 2006..

8.0

8,1

P.

HEALTH ASSESSMENTS

ATSDR Health Assessments

800001 -
800024

Report: Public Health Assessment, Peter Cooper-
Markhams, Dayton, Cattarauqus County, New York,
EPA Facility ID; NYD980592547,. prepared by New
York State Department of Health Under the
Cooperative Agreement with the Agency for Toxic
Substances and Disease Registry, August 26, 2002.
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PETER COOPER    (MARKHAMS)    SUPERFUND SITE

ADMINISTRATIVE RECORD FILE UPDATE #3
INDEX OF DOCUMENTS

3.0

3.4

P.

REMEDIAL INVESTIGATION

Remedial Investigation Reports

301746 -
301818

P. 301819 -
301925

Report: Site Health and Safety Plan for Remedial
Investiqation Activities, Peter Cooper Markhams
Site, Dayton, NY, prepared by Benchmark
Environmental Engineering & Science, PLLC, January
2001.

Report: Pathway Analysis Report, Peter Cooper
Markhams Site, Town of Dayton, New York,
prepared by Geomatrix Consultants, Inc., Benchmark
Environmental Engineering and Science, PLLC,
August 2002.

i0 ¯ 0 PUBLIC PARTICIPATION

10.2 Conununity Relations Plans

Po i0.00001- Report: Community Involvement Plan, Peter Cooper
10.00036 Corporation (Markhams) Superfund Site, Town of

Dayton, Cattaraugus County, New York, prepared by
EcologY and Environment, Inc., prepared for U.S.
EPA, Region 2, May 2002.
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New York State Department of Environmental Conservation
Division of Environmental Remedlatlon, 12th Floor
625 Broadway, Albany, New York 12233-7011
Phone: (518) 402-9706 ¯ FAX: (518) 402-9020
Website: www.dec.state.ny.us Denise M. Sheehan

Commissioner

8EP 2 8 2006

Mr. George Pavlou
Director
Emergency and Remedial Response Division
U. S. Environmental Protection Agency
290 Broadway, 20th Floor
New York, NY 10007-1866

Re: Peter Cooper Markhams Site No. 905003B
Dayton, Cattataugus County

Dear Mr. Pavlou:

The New York State Department of Environmental Conservatiion (NYSDEC) has
reviewed the September 2006 Amendment to the Record of Decision (ROD) for the Peter Cooper
Markhams site. The ROD is acceptable to NYSDEC and we concur with the remedy described
in the ROD.

If you have any questions or concerns, please contact Martin Doster at (716) 851-7220.

Sincerely,

                               
Director
Division of Environmental Remediation

C: C.O’Connor, NYSDOH
R.Fedigan, NYSDOH
E.Wohlers, CCHD
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RESPONSIVENESS SUMMARY
FOR THE

PETER COOPER MARKHAMS SUPERFUND SITE
TOWN OF DAYTON, CATTARAUGUS COUNTY, NEW YORK

INTRODUCTION

This Responsiveness Summary provides a sununary of citizens’ comments and concerns received
during the public comment period related to the Peter Cooper Markhams Superfund site (Site)
-remedial investigation and feasibility study (RI/FS) and Proposed Plan This Summary provides the
responses of the U.S. Environmental Protection Agency (EPA) to those comments and concerns.
All comments summarized in this docmnent have been considered in EPA’s final decision in the
selection of a remedy to ’,address the coi~tamination at the Site.

SUMMARY OF COMMUNITY RELATIONS ACTIVITIES

The RI mad FS Reports describe the nature and extent of the contamination at and emanating from
the Site and evaluate remedial alternatives to address this contamination. The Proposed Plan was
prepared by EPA, with concurrence by the New York State Department of Environmental
Conservation (NYSDEC), and finalized in August 2006. A notice., of the Proposed Plan and
conamencement of the public comment period, the public meeting date, contact information, and the
availability of above-referenced doctunents was published in Dunkirk Observer on August 11,2006,
consistent with the requirements of National Oil and Hazardous Substances Pollution Contingency
Plan (NCP) §300.430(0(3)(i)(A).

A copy of the Proposed Plan was mailed to all persons on the Site mailing list. The public notice
established a thirty-day comment period from August 11,2006 through September 9, 2006. The RI
and FS Reports, Proposed Plan, and supporting documents were made available to the public in both
the Administrative Record and information repositories maintained at the EPA Docket Room in the
Region 2 offices at 290 Broadway in Manhattan, and at the Town of Dayton Town Building located
at 9100 Route 62 in South Dayton, New York.

EPA held a public meeting on August 22, 2006 at the Fireman’s Activity Hall on Maple Street in
South Dayton, New York to present the findings of the RI/FS, discuss the proposed remedial
action, and to answer questions from the public about the Site and the remedial alternatives tinder
consideration. The purpose of the meeting was to inform local officials and interested citizens aboul
the Superfund process, to discuss the Proposed Plan, to receive comments on the Proposed Plan, and
to respond to questions from area residents and-other interested parties. Responses to the written
comments received during the public comment period and to comments received at the public
meeting are included in this Responsiveness Summary.
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SUMMARY OF COMMENTS AND EPA’S RESPONSES

A summary of the comments presented at the public meeting and in writing, as well as EPA’s
responses to them, are provided below. The comments and responses have been organized as
follows:

A. Oral Conanaents Received at the August 22, 2006 Public Meeting concerning Site ownership
and responsible parties, future uses of the Site property, implementation of the Selected
Alternative, and extent of Site contamination.

B. Written Comments Received During the Comment Period

A. OIL~L COMMENTS RECEIVED AT THE AUGUST 22, 2006 PUBLIC MEETING

Site Ownership and Potentially Responsible Parties (PRPs)

Comment #1: A citizen asked who are the current owners of the Site property.

EPA Response #1: The property is owned by the Peter Cooper Corporations, namely, Rousselot
Gelatin Corporation, and its parent, Rousselot, S.A. of Paris, France These companies purchased
the property in 1976 as part of an assets purchase from the former Peter Cooper Corporation (PCC).
The assets purchased included the right to the use of the PCC name, and Rousselot changed its name
to PCC in 1976. PCC was dissolved in 1996. Under New York law, a dissolved corporation such
as PCC can remain as the property owner. PCC, therefore, remains the property owner, but the
property, for all practical purposes, is effectively abandoned.

Comment #2: A citizen stated that the County removed the property from its tax role and is not
collecting any taxes and wanted to know why the County doesn’t take the property.

EPA Response #2: This comment can best be addressed by the County.

Comment #3: A citizen stated that there is a sign at the Site entrance with the name Deter
Environmental and wanted to know how they are involved with the Site.

EPA Response #3: A rmtural gas wellhead is located north of the fill piles areas and is owned by
Deter Environmental. Deter Environmental has no involvement with the Site.

Comment #4: A citizen asked why there are no signs posted at the property and what are the
property boundaries.

EPA Response #4: The Site property is remotely located approximately one-quarter mile down
an access road off Bentley Road. EPA evaluated potential risks to current trespassers on the Site
property and determined that the risks did not exceed EPA’s risk range. The primary risks at the

2
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Site were from the ingestion of contaminated groundwater by the future site worker and
exposures to the future construction worker. For these reasons, no signs were posted. During
remedial construction, EPA intends to post signage identifying Superfund remediation activities.

The Site encoinpasses ap, proxinlately 103 acres and is bordered to the northwest by Bentley
Road, to the northeast by a wooded property and farm field, to the southeast by a railroad right-
of-way, and to the southwest by hardwood forest. An approximately 5-foot high berm, which
provides an elevated bed for the BuffaLo and Jamestown Railroad Company (also known as Erie-
Lackawanna Railroad) rail track, runs along the entire southeast border of the Site. A dirt access
road extends to the fill area from Bentley Road and continues around a portion of the fill area
perimeter. A chain is across the entrance to the Site to prevent unauthorized vehicular access.

Comment #5: A citizen asked how many potentially responsible pastes (PRPs) are there at the
Site.

EPA Response #5: The Wilhelm Enterprises Corporation (WEC) is the renamed original Peter
Cooper Corporation and is a PRP as the former owner/operator of the Site during periods of
waste disposal. There are five generator PRPs who participated in implementation of the
Remedial Investigation/Feasibility Study at the Site, Brown Group, Inc., Seton Company, GST
Automotive Leather, Prime Tanning Company, Inc., and Viad Corp.

Future Site Use

Comment #6: A citizen asked what are the future plans and possible future uses of the Site.

EPA Response #6: Future plans for the Site would be dependent on what a future owner might
envision limited by the current industrial zoning of the property. Use restrictions will be
necessary on the seven acres that will contain the consolidated wastes;. Environmental easements
will be placed on the property to ensure that the groundwater at the Site is not used for any
drinking or potable purposes and that no activities are conducted on the seven acres consolidated
waste area that would di,sturb the cap that will be placed on that area. It is crucial that the cap

stays intact. The cap has two purposes. The first is to prevent contact with the waste materials.
The second is to reduce infiltration of rainfall into the waste material, thereby reducing the
generation of leachate which mobilizes contaminants into the groundwater.

Comment #7: A citizen asked if the zoning of the Site property will change to ensure that the
Site is not used in the future.

EPA Response #7: The Site property has been zoned and used for industrial purposes for the last
one hundred years. It ~s not anticipated that the zoning will change. However, these land use
decisions aregovemed by the local authorities and not by the federal govermnent.

Future uses of the Site will be restricted by environmental easements and/or restrictive covenants
to preclude the extraction of groundwater for drinking or potable purposes (unless groundwater

3
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quality standards are met) or activities (such as digging or excavation) that would result in
disturbance of the cap on the seven-acre consolidated waste area. Other uses of the 103-acre
property that would not entail extraction of groundwater or disturbance of the seven-acre
consolidated waste fill area would not be restricted (although there may be additional restrictions
on wetland areas). EPA’s Superfund Redevelopment Program encourages the return of
hazardous waste sites to safe and productive uses. While remediating Superfund sites and
assuring that they are protective of human health and the environment, EPA works with
communities and other partners to consider future use opportunities and integrate appropriate
reuse options into the remedial process.

Extent of Site Contamination

Comment #8: A citizen asked if groundwater samples were taken off-site and if so, was any
contamination found.

EPA Response #8: As part of the remedial investigation conducted by the PRPs at the Site with
EPA oversight, groundwater samples were only taken from wells on the Site property. The
contamination found was limited to an area very near to the waste piles. Based on these results,
since groundwater contamination was determined to be localized and contained on the Site,
additional sampling was not conducted off-site.

However, in response to the community’s request, EPA sampled two private wells located
downgradient and 1/4 mile west of the Site. No Site-related contaminants were detected in these
wells.

Comment #9: The citizen indicated that he lived on Bentley Road and asked if contaminated
groundwater was moving toward his property, possibly via a channel that runs along the train
tracks.

EPA Response #9: While the property in question is downgradient from the Site, the results of
the remedial investigation indicated that groundwater contamination is localized on Site in the
area of the waste p!!es. Also, as indicated in EPA’s response to the preceding comment, the two
closest private wells located downgradient of the Site were sampled by EPA and no Site-related
contaminants were detected in these wells.

Comment #10: The resident from Bentley Road noted seeing oil in ditches on his property and
asked if samples were taken on his property.

EPA Response #10: r)uring a remedial investigation, sampling begins at the suspected source of
the contamination and continues outward to detemaine how far the contamination extends. Once
sampling results no longer show contamination, no additional samples are taken farther from the
source. No samples were taken fiom theresident’s property as it is beyond the area of
contamination. Site groundwater and soil samples were tested for petroleum products and none

4
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were detected. Therefore,, the source of the oil in the ditches would not be believed to be
associated wilh the Site.
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Implementation of Recommended Alternative

Comment #11 : A citizen stated that the preferred alternative did not include a liner beneath the
fill pile and asked about the possibility of leachate generation.

EPA Response #11: The waste piles will be consolidated and capped without adding a liner or
other material. During the Remedial Investigation, no seeps or significant erosional features
were obsera, ed on the fill piles. The proposed landfill cap will utilize 10w permeability material
designed to reduce infiltration of rainfall into waste material, thereby reducing the generation of
leachate which mobilizes contaminants into the groundwater.

Comment #12: Two citizens asked who will pay to implement the remediation of the Site and
how long will it take.

EPA Response #12: it is EPA’s policy to have the parties responsible for the contamination pay
for site remediation. Following the issuance of the Record of Decision, EPA typically sends
special notice letters to the PRPs and invokes a 120-day period established by the Superfund law
for EPA to negotiate with PRPs to conduct site remediation. At the end of the 120-day period, if
no agreement is reached, then EPA has the following options:

EPA may decide to perform the remedy utilizing funds from the Superfund and
then pursue a Section 107 cost recovery claim against the PRPs; or

EPA may issue a Unilateral Administrative Order to the PRPs under Section
106(a) of CERCLA directing the PRPs to implement the remedy.

The time frames for site, remediation activities will vary based on a number of factors including
the response fiom the PRPs. Given the nature of the remedy, typical time frames for site
remediation would include six months for negotiation with PRPs, 1.5 years to prepare the
remedial design, and one year for construction activities. These time frames tally to about three
years to implement the remediation.

B. WRITTEN COMMENTS RECEIVED DURING THE COMMENT PERIOD.

The followh,g comments are fi-om the Cooperating PRP Group submitted in a letter to EPA
dated September 8. 2006.

Comment #13: Human health and ecological risk assessments would not support a decision to
install a cover system at the high end of the soil range (12 inches of top soil and 24 inches of low
permeability soil) listed in Alternative 4. A less costly cover comprised of 6 inches of top soil and
18 inches of low permeability (1 X10"6) cover soil was the basis of the estimated cost for this
alternative ($1.3 million) in the Feasibifity Study. This cover would be more than adequate fi’om
a human health, ecoIogical risk, or cost perspective.

6
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EPA Response #13: Remedial actions under CERCLA must comply with Applicable or
Relevant and Appropriate Requirements (ARARs). New York Code Rules Regulations (
NYCRR) Part 360 regulations for landfill closure is an ARAR for the Site. Therefore, the cover
system must include certain components to meet these standards. The details o f the cover systems
will be established during the design of the remedial action.

Comment #14: The provisions of 6NYCRR Part 360-t .7(a)(3)(viii)(d) which provide that:."final
cover requirements for landfills with an approved closure plan that have ceased to accept waste
before October 9, 1993 must meet the closure and post-closure requirements of the regulations in
effect the day the closure plan was approved.’" Since there were no regulations governing closure
or post-closure requirements in effect at the time of the landfill closure in 1972, the closure of the
landfill at the Site in accordance with a court order implemented subject to the supervision of the
NYSDEC satisfied these: regulatory requirements. Accordingly, no closure or post-closure
requirements are necessary to satisfy the NYCRR Part 360 regulations and only requirements of
the 1972 closure plan are applicable to this Site.

EPA Response #14: The provisions of 6NYCRR Part 360-1.7(a)(3)(viii)(d) are clearly
inapplicable to the Site by the very language of the provision which requires that the proposed
"grandfathered’"closure would have been in compliance with the regulations in effect the day the
closure plan was approved. In the instant case, there was no approval of a closure plan pursuant
to regulations in effect a:t the time of closure, since there simply were no regulations in effect at
the time addressing such landfill closures. NYSDEC supervision of the landfill closure pursuant
to a court order does not satisfy the prerequisites of 6NYCRR Part 360-1.7(a)(3)(viii)(d) which
was intended to address closure of solid waste, landfills that were effectuated under pre-1993
regulatory provisions for closure of solid waste landfills. These provisions were not intended to
relate back to 1972 when no such regulations existed.

The provisions of 6NYCRR Part 360-1.7(a)(3)(viii)(d) also were never intended to address
CERCLA or Inactive Hazardous Waste (IHW) Sites. The Site is currently classified as a Class 2
Site on the New York State Registry of IHW Sites. IHW sites are those sites whlch are
determined by the NYSDEC to present a significant threat to the public health or the environment.
and are subject-to requirements established under the Environmental Conservation Law (ECL)
Article 27, Title 13 and regulated under 6 NYCRR Part 375. Part 375 establishes different and
additional requirements than those set forth in Part 360. NYSDEC, accordingly, does not apply
the provisions of 6NYCRR Part 360-t. 7(a)(3)(viii)(d) to the closure of CERCLA and IHW sites.
In fact, NYSDEC deems these provisions inapplicable when additional work beyond an approved
ch)sure plan is required at any site, not just CERCLA or IHW sites. If a CERCLA/II-IW site,
however, does not contain "categorical" or "listed wastes" as defined in the federal Resource
Conservation and Recovery Act or the ECL, the provisions of Part 360 may be deemed "relevant
and appropriate" for use: at such sites, even though it would not be deemed "applicable" to the
CERCLA/IHW site. Accordingly, Part 360 has been identified by EPA as being "relevant and
appropriate" to the Site.

7
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Furthem~ore, remedial actions under CERCLA must attain ARARS identified at the time of ROD
signature [ 40 CFR §300.430(f)(1)(ii)(B); see Fed. Reg. 8757-58 (March 8, 1990)].
Notwithstanding the nature of any closure o f the landfill in the 1970’s and the facts that tl!e
landfill was not properly maintained and the cap was allowed to erode, the above-cited provision
in the NCP leads inexorably to the conclusion that the current requirements of Part 360 are
relevant and appropriate to the conditions at the Site.
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Superfund Proposed Plan

Peter Cooper Markhams Superfund
Cattaraugus County; New York

Site

 EPA
Re,qion 2 Auqust 2006

PURPOSE OF PROPOSED PLAN

T his Proposed Plan clescribes the remedial alternatives
considered for the contaminated soil and groundwater at the
Peter Cooper Markhams Superfund site (Site), and identifies

.the preferred remedy with the rationale for this preference. This
Proposed Plan was developed by the U.S. Environmental Protection
Agency (EPA) in consultation with the New York State Department of
Environmental Conservation (NYSDEC). EPA is issuing this
Proposed Plan as part of its public participation responsibilities under
Section 117(a) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) of 1980, as amended, and
Sections 300.430(f) and 300.435(c) of the National Oil and Hazardous
Substances Pollution Contingency Plan (NCP)0 The nature and
extent of the contamination at the Site and the alternatives
summarized in this Proposed Plan are described in the June 2006
remedial investigation (RI) report and July 2006 feasibility study (FS)
report, respectively. EPA and NYSDEC encourage the public to
review these documents to gain a more comprehensive
understanding of the Site and the Superfund activities that have been
conducted at the Site.

This Proposed Plan is being provided as a supplement to the FS
report to inform the public of EPA and NYSDEC’s preferred remedy
and to solicit public comments pertaining to all of the remedial
alternatives evaluated. EPA% preferred remedy consists of
consolidating and capping waste piles to prevent exposures to the
waste. Capping would prevent direct contact and reduce infiltration,
thereby reducing the generation of leachate which mobilizes
contaminants into the groundwater. EPA would rely on institutional
controls to limit groundwater use at the Site. Institutional controls
would also be established to prevent disturbance of the cap.

The remedy described in this Proposed Plan is the preferred remedy
for the Site. Changes to the preferred remedy, or a change from the
preferred remedy to another remedy, may be made if public
comments or additional data indicate that such a change will result in
a more appropriate remedial action. The final decision regarding the
selected remedy will be made after EPA has taken into consideration
all public comments. EPA is soliciting public comment on all of the
alternatives considered in this Proposed Plan and in the detailed
analysis section of the FS report because EPA and NYSDEC may
select a remedy other than the preferredremedy.

2006: Public comment period on
the Proposed Plan.

August 22, 2006 at 6:30 p.m.:
Public Meeting at the Fireman’s
Activity Hall, Maple Street, South
Dayton, New York 14138

MARK YOUR CALENDAR

August 11, 2006 - September9,

COMMUNITY ROLE IN SELECTION
PROCESS

IEPA and NYSDEC rely on public input
to ensure that the concerns of the
corn m unity are considered in selecting
,an effective remedy for each
Superfund site. To this end, the RI
and FS reports and this Proposed Plan
have been made available to the public
for a public comment period which
begins on August 11, 2006 and
concludes on September 9. 2006.

A public meeting wilt be held during the
public comment period at the
Fireman’s Activity Halt on August 22,
2006 at 6:30 p.m. to present the
conclusions of the RI/FS, to elaborate
further on the reasons for
recommending the preferred remedy,
and to receive public comments.

Comments received at the public
meeting, as well as written comments,
wilt be documented in the Responsive-
hess Summary Sectio0 of the Record
of Decision (ROD), the document
which formalizes the selection of the
remedy.
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INFORMA TION REPOSITORIES

Copies of the Proposed Plan and supporting docu-
mentation are available at the following information
repositories:

Town of Dayton
Town Building
9100 Route 62
South Dayton, New York 14138
(716)532-9449

Hours: Monday, Tuesday and Thursday:
8:00 a.m.- 12:30 p.m
Friday: 1:00 p.m. - 4:00 p.m.

USEPA-Region II
Superfund Records Center
290 Broadway, 18th Floor
New York, New York 10007-1866
(212) 637-4308

Hours: Monday Friday
9:00 A.M. - 5:00 P.M.

Written comments on this Proposed Plan should be
addressed to:

Sherrel Henry
Remedial Project Manager

New York Remediation Branch
U.S. Environmental Protection Agency

290 Broadway, 20th Floor
New York, New York 10007-1866

Telefax: (212) 637-3966
Internet: henry.sherrel@ epa.gov

¯ SCOPE AND ROLE OFACTION

The primary objectives of this action are to remediate the
sources of contamination at the Site, reduce and minimize
the downward migration of contaminants to the groundwater,
control landfill gas, and minimize any petential future health
and environmental impacts from exposure to the waste.

SITE BA CKGRO UND

Site Description

The Peter Cooper Markhams Superfund Site (the Site), is
located off Bentley Road approximately 6 miles south of the
Village of Gowanda in the Town of Dayton, Cattaraugus
County, New York. The Site is approximately 103 acres in
size and is bordered to the northwest by Bentley Road, to
the northeast by a wooded property and farm field, to the
southeast by a railroad rig ht-of-way, and to the southwest by
hardwood forest. Site access is restricted by a locked cable
gate at the Bentley Road entrance. Surrounding property is
entirely rural, consisting of smalt farm fields, open meadow,
and forests.

The majority of the Site is characterized by mature
hardwood tree cover, as well as open fields. A portion of
the Site contains several covered/vegetated fill piles
arranged in an elliptical pattern. The fill piles vary in size
and elevation, with base dimensions ranging from
approximately 1,100 - 160,000 square feet and elevations of
5 to 15 feet above surrounding grade. The total area
covered by fill piles (base area) is approximately 7 acres.

No structures are present on the property, with the
exception of a natural gas wellhead located east of the
access drive. Figure 1 shows the Site area.

Site History

The Site was used for the disposal of wastes remaining
after the manufacturing process from a former animal glue
and adhesives plant located inGowanda, NewYork. This
waste, known as "cookhouse sludge" because of a cooking
cycle that occurred just prior to extraction of the glue, is
derived primarily from chrome-tanned hides obtained from
tanneries. Vacuum filter sludge produced during dewatering
of cookhouse sludge was also disposed at the Site. The
waste material has been shown to contain elevated levels of
chromium, arsenic, zinc, and several organic compounds.

Peter Cooper Corporations (PCC) reportedly purchased the
Site in 1955. PCC sold the Site in 1976 to a foreign
company that was subsequently renamed Peter Cooper
Corporation. From approximatety 1955 until September
1971, it was reported that approximately 9,600 tons of waste
material from the Gowanda plant were placed at the Site
over an approximately 15-acre area.

Pursuant to a New York State Supreme Court Order (8th

J.D. Cattaraugus County) dated June 1971, PCC
transferred approximateHy 38,600 additional tons of waste
materials from the Gowanda Landfill to the Site.

EPA Region 11 - August 2006
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Previous Investigations

The NYSDEC completed preliminary Site Investigations in
1983 and 1985 and identified the presence of arsenic,
chromium and zinc in soil samples. The results of these
investigations are available in Appendix A of the 2006 RI.

In 1986, pursuant to a Consent Order with NYSDEC, PCC
commissioned O’Brien & Gere Engineers, Inc. (OBG) to
perform a Remedial Investigation and Feasibility Study
(RI/FS) at the Site. In conjunction with the 1989 OBG Rt,
interim remedial measures were performed in 1989 to
remove a number of buried containers that had been
disposed within an isolated area of the Site. The containers
held off-specification anim at glue and oil. The containers and
impacted soils were excavated and transported off-site for
disposal.

The 1989 OBG RI indicated the presence of total chromium,
hexavalent chromium and arsenic above background levels
in waste materials and some adjacent soils. Low levels of
these contaminants were also detected in groundwater wells
installed immediately adjacent to the fill piles. None of the
samples tested exhibited hazardous waste (toxicity)
characteristics. OBG completed a FS for the Site in March
1991. The FS recommended a remedial alternative involving
consolidation, compaction, and covering of the waste
materials.

However, because the waste at the Site did not meet the
statutory definition in effect at the time in New York State for
an inactive hazardous waste disposal site, NYSDEC could
not use State funds to implement a remedial program.
Consequently, the NYSDEC removed the site from its
Registry of Inactive Hazardous Waste Disposal Sites.

In 1993, EPA conducted a Site Sampling Inspection, which
included the collection and analysis of soil and surface water
sam pies from the Site. Chromium and arsenic were detected
in soils above background concentrations within the waste
piles.

Based on the above information, the Site was added to the
EPA’s N ational Priorities List (NPL) ,on February 3, 2000. On
September 29, 2000, USEPA issued a Unilatera!
Administrative Order (UAO)to several potentially responsible
parties (PRPs) to perform the RI/FS for the Site. The RIIFS
was performed by Benchmark Environmental Engineering
and Science, PLLC and Geomatrix Consultants, Inc,
consultants for the PRPs, subject to EPA oversight.

Site Geology

The Site is located on glacial sediments deposited in pre-
glacial Conewango Lake. Two distinct types of fill material
have been disposed of at the Site: a waste-fill material
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consisting of dewatered sludge, silt, sand and gravel, and a
non-waste fill, consisting of native soil mixed with occasional
debris from building construction (i.e.. shingles, concrete,
plastic, etc.). Fill materials are generally unsaturated and
cover the glacially-derived soils. The thickness of the fill
material ranges from approximately 2 to 15 feet.

The overburden thickness at the Site is reported to be
approximately 440 feet based on the well log for the gas
well located near the entrance road to the Site. Native
glacially derived materials consist of a glacial outwash unit,
and a lacustrine (lake deposited) unit. The outwash deposits
are continuous across the Site, and consist of poorly sorted
fine to coarse sand and fine gravel. The outwash unit varies
in thickness from 8 feet near the center of the Site to a
maximum of 18 feet at the southwest corner of the Site.
Lacustrine silt and fine sand are located below the outwash
sand. The lacustrine deposits are locally stratified, and
exhibit discontinuous, alternating layers of silt and clay
suggesting periods of a deep water depositional
environment.

Six, noncontiguous, distinct wetland areas were identified
during the RI. The wetland areas are generally
characterized by slightly lower topography with a thin layer
(< 2 feet) of vegetative matter, detrital matter and peat.

Each of the larger wetland areas was assigned an
alphabetic d’esignation (Wetland A through F). Standing
water is present seasonally (generally December through
April months) in allofthe wetland areas. Wetland B, located
north of the fill piles, retains standing surface water longer
than the other wetland areas on the Site. Wetland F, the
largest wetland area, on-Site, contains both wetland
vegetation and large trees with high water demand
(cottonwoods and poplars).

Hydrogeology "

Groundwater monitoring well screens were installed in the
outwash sand deposits and in the lacustrine fine sand and
silt deposits at the Site.

Groundwater is present from approximately 1.5 feet below
ground surface to over 14 feet deep and seasonally
fluctuates within a five-foot range. Groundwater levels
measured in the deep monitoring wells near the fill piles
were generally lower than the shallow wells, indicating a
slight downward vertical hydraulic gradient.

However, water levels measured in deep monitoring wells
farther downgradient of the fill piles were generally higher
than the shallow wells, indicating an upward vertical
hydraulic gradient in the southwestern portion of the Site.
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Groundwater flows generally in a southwesterly direction at
the Site toward the locally significant groundwater discharge
area, Wetland F. During periods of higher groundwater
elevations, localized groundwater discharge also occurs to
Wetland D. The upward vertical hydr,~ulic gradients that exist
below and downgradient of the fill piles indicate groundwater
at the Site is strongly influenced by Wetland F and
groundwater will ultimately flow toward Wetland F located
southwest of the fill piles.

RESUL TS OF THE REMEDIAL INVESTIGA TION

The Remedial Investigation characterized the physical
properties of the soil fill piles, soil around the perimeter of the
fill piles (perimeter surface soils), native subsurface soils,
wetland sediments, groundwater and soil gas as described
below.

Chemical and physical data were collected to determine the
nature and extent of contamination associated with the Site.
Media sampled during the RI included: waste fill; surface and
subsurface soil; groundwater; wetland surface water; wetland
sedim ents; and soil vapor landfill gas. All field activities were
conducted with oversight by EPA’s contractor, TAMs
Consultants, Inc.. now known as Earth Tech.    The
constituent concentrations detected during this RI are
generally consistent with the data from the 1989 RI. The
results of the RI are summarized below.

Waste Fill

No seeps or significant erosional features were observed on
the fill piles. Waste fill samples were collected from three
borings. The three samples were analyzed for total metal
constituents of potential concern (COPCs), identified as
arsenic, total chromium, and hexavalent chromium. The
COPCs were also analyzed utilizing the EPA Synthetic
Precipitation Leaching Procedure (SPLP) to assess the
leachability of the waste fill contaminants to the groundwater.

The metal COPCs detected at maximum concentration in
the waste fill were arsenic (65.6 mg/kg), chromium (31,200
mglkg), and hexavalent chromium (4.7 mg/kg).

The concentrations of pollutants in SPLP leachate can be
measured and compared to groundwater quality criteria to
determine if groundwater contamination is likely. The
analysis of leachable metal COPCs detected the following
maximum concentrations: arsenic (14.2 pg/L), chromium
(1,010 pg/L), and hexavalent chromi~um (22.0 pg/L). The
groundwater criterion for arsenic and total chromium are 25
ug/L and 50 uglL, respectively. The data suggests the
potential for impact to groundwater.

Soil Contamination
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Surface and subsurface soil samples were collected at the
Site. Surface soils samples were collected from the
following three distinct locations: upgradient of the fill piles,
surface of the fill piles, and areas adjacent to the fill piles.
There are currently no federal or state promulgated
standards for contaminant levels !n soils. As a result, soil
sampling data were compared to the New York State
cleanup objectives defined in the Technical and
Administrative Guidance Memorandum (TAGM)1.

Site background (SB) surface soil samples were collected
at six locations upgradient of the fill piles and analyzed for
arsenic and chromium. Background concentrations ranged
from nondetectable to 8.1 mg/kg for arsenic and 7.8 to 31,8
mg/kg for total chromium. TAGM soil cleanup objectives for
arsenic and total chromium are 7.5 mg/kg or SB and 10
mg/kg or SB, respectively.

Nine surface soil samples were collected from the surface
of the fill piles and anatlyzed for metal COPCs. Arsenic
concentrations were detected in seven of the nine soil
samples above the soil cleanup objective at a maximum
concentration of 95.5 mg/kg. Total chromium was detected
at all nine locations above the soil cleanup objective at a
maximum concentration of 65,300 mg/kg.

A total of 48 discrete surface soil samples were collected
adjacent to and downgradient from the waste fill piles and
analyzed for metal COPCs. Arsenic concentrations were
detected in 19 of the 48 soil samples above the soil cleanup
objective at a maxim um concentration of 55.1 mglkg. Total
chromium concentrations were detected in 42 of the 48 soil
samples above the soil cleanup objective at a maximum
concentration of 11,800 mg/kg.

Ten of the samples were also analyzed for VOCs and
SVOCs. NoVOCs or SVOCs were detected above the soil
cleanup objectives.

Perimeter subsurface soil samples were collected at 29
sample locations from depths of 6 to 12 inches below

ground surface (bgs) and analyzed for metal COPCs.
Arsenic concentrations were detected in 24 of the 29
samples above the soil cleanup objective with a maximum
concentration of 28.9 mg/kg. Total chromium was detected
at all 29 locations above the soil cleanup objective at a
maxim um concentration of 19,700 m g/kg.

Subsurface soil samples were also collected from
monitoring wells and soil bering locations. Native soil

Division Technical and Administrative Guidance
Memorandum: Determination of Soil Cleanup
Objectives and Cleanup Levels, Division of
Hazardous Waste Remediation, January 24, 1994.
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samples (nonwaste fill) were collected below the waste fill
from four soil borings at three discrete intervals: immediately
below the waste fill/native soil interface, the subsequent one-
foot incremental depth, and soil immediately above the water
table. A subsurface soil sample was also collected from the
unsaturated zone (! foot above the water table) at monitoring
well location MW-8S. Discrete native soil samples were
analyzed for metal COPCs (arsenic, chromium, and
hexavalent chromium)at each of the depth.

Arsenic concentration ranged from 4.7 to 13.4 mg/kg and
was detected at 11 of the 13 locations sampled ,slightly
above the soil cleanup objective.

Total chromium concentrations were detected above the soil
cleanup objective at three boring locations: 8-1A (10 -11
fbgs), 8-4 (16 to 17 fbgs, depth interval of 1 to 2 feet below
the waste fill) and B-6 (7.5 to 8.5 fbgs, depth interval of 1 to
2 feet below the waste fill).     The total chromium
concentrations at these locations were 65.1 mg/kg, 1,150
mg/kg and 5,860 mg/kg, respectively. Total chromium
concentrations below these sample depths were within SB
levels. Hexavalent chromium was not detected in any of the
Samples analyzed. These data indicate that metal COPCs
have not migrated substantially in native soil below the
bottom of the waste fill piles.

Groundwater Contamination

Groundwater samples collected from nine shallow and nine
deep overburden monitoring wells, during two rounds of
sampling, were compared to groundwater regulatory levels
including water quality standards. Data were also collected
to evaluate the movement of groundwater in these areas and
the extent of contamination.

Two COPC metals, arsenic and total chromium were
detected above the ground water criteria in MW-2S during
the first round of sampling. Arsenic was detected at a
maximum concentration of 133 pg/L., which is, above the
groundwater criteria of 25 pg/L: Total chromium was
detected at a maximum concentration of 981 pglL, which is
above the groundwater criteria of 5;0 ug/L. Hexavalent
chromium was not detected in any of the groundwater
samples. Inorganic constituents such as ammonia, nitrate,
and sulfate are elevated at various locations in groundwater
downgradient of the fill piles.

In the RI report, the PRPs’ consultants described difficulties
they experienced in obtaining representative samples from
well MW-2S possibly related to its age and construction
materials. They concluded that the groundwater analytical
results collected from well MW-2S during the first and second
sampling events might not be representative of site
groundwater. EPA acknowledges the information presented
by the PRPs’ consultant. However, EPA believes that until
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further monitoring is conducted, a definitive conclusion that
water samples from MW-2S are not representative of
groundwater quality in the surrounding formation cannot be
supported. Nonetheless, even if the data from monitoring
well MW-2S were to be completely discounted, other
groundwater data from the site demonstrate that there is an
unacceptable noncancer health hazard for the future
industrial worker. However, based on data from the other
wells at the site, it appears that the area of groundwater
contamination may be limited to a relatively smatl area,
under the waste piles.

To address the limitations of the sampling from monitoring
well MW-2S, any groundwater monitoring program at the
site would include replacing MW-2S and conducting
analytical sampling for metals.

Wetland Surface Water Contamination

Surface water samples were collected from wetland areas
and analyzed for metal COPCs. Surface water criteria for
applicable analyte detection comparisons are found in New
York State Division of Water Technical and Operational
Guidance Series (TOGS) Ambient Water Quality Standards
and Guidance Values and Groundwater Effluent Limitations,
June 1998.

Arsenic and total chromium were not detected in the surface
water sam pies. H exavalent chromiurn was detected at 13.0
pg/L in SW-2, above the surface water criteria of 11 pg/L,
during the first sampling round; however, the result was ¯
flagged as estimated by the laboratory and the detected
presence of this contaminant was not confirmed during the
second sampling round nor was total chromium detected in
the sample above the reporting limit of 10 pglL.

Sulfatewas detected at a maximum concentration of 337
mg/L in SW-1, above the surface water criterion of 250
mg/L in surface water sample collected from Wetland F.
However, sulfate concentration was detected below the
surface water criterion during the second sampling event.
Su dace water in Wetland F receives groundwater discharge
with elevated sulfate concentrations. Sulfate was detected
in Wetlands 8 and D at maximum concentrations of 34.5
mg/L and 27.8 rag/L, respectively. Sulfide was not detected
in any of the Surface water samples.

Ammonia was detected during the second sampling event
in sample SW-2 at a concentration of 110 ug/L, above the
surface water criterion of 2.5 ug/L, but was not detected at
that location during the first sampling event or at other
surface water sample locations.

Wetland Sediment Contamination

500104
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Sediment sampling data were compared to the Low Effect
Level (LEL) and Severe Effect Level (SEL) sediment quality
guideline values presented in NYSDEC Division of Fish,
Wildlife, and Marine Resources Technical Guidance for
Screening Contaminated Sediments for arsenic and
chromium.

Background wetland sediment samples were collected at
nine sample locations during the first sampling event and
analyzed for arsenic and chromium. Arsenic concentrations
ranged from 1.4 to 10.3 mg/kg and total chromium
concentration ranged from 7.8 to 23.1 mglkg.

Arsenic concentrations were detected in five of tile nine
background sediment sam pies above the LEL of 6.0 m g/kg,
but below the SEL of 33 mg/kg, at a maxim um concentration
of 10.3 mg/kg. All of the total chromium background samples
were below both the LEL of 26 mg/kg and the SEL of 110
m g/kg.

Fourteen sediment samples were collected from wetland
areas near and downgradient from the waste rill piles during
the initial sampling event and analyzed for metal COPCs.
The metal COPCs detected included arsenic which ranged
from 2.3 to 11.4 mglkg, total chromium which ranged from
9.2 to 215 mglkg and hexavalent chromium which ranged
from 1.3 to 18.3 mg/kg.

Total chromium concentrations in 7 of the 14 wetland
sediment samples were detected abow.= the LEL of 26 mg/kg
at a maximum concentration of 97.8 mg/kg. Total chromium
was not detected above the SEL of 110 mg/kg. Arsenic

¯ concentrations were detected below both the LEL of 6.0
mg/kg and the SEL of 33 mgtkg. Hexavalent chromium was
detected in two of the sediment samples. A sediment quality
criterion is not available for hexavalent chromium.

Wetland F is the receptor of groundwater discharge from the
Site. Metal COPCs detected in samples collected from this
wetland were not elevated compared to Site background.

Soil Gas Contamination

Two field-measured soil vapor samples were analyzed using
a calibrated multi-gas meter at gas probe GPZ-1; one during
the initial monitoring event and the other during the second
monitoring event. The soil vapor monitoring data are
summarized as follows:

The lower explosive limit (percent of methane in air)
exceeded the range of the instrument (0 to 5% methane) in
both samples, indicating high methane levels. Hydrogen
sulfide was detected at low levels (1 to 4 ppm) during the first
monitoring event, and ranged from 195 to 305 ppm during
the second monitoring event. Hydrogen sulfide has a "rotten
egg" odor with a very low concentration threshold. Oxygen
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content was detected near 0% (0.4 to 0.9 %) during the first
monitoring event, indicating an anoxic or anaerobic
subsurface condition, and ranged from 6.1 to 9.8 % during
the second monitoring event. Carbon monoxide was
detected at low levels (3 to 6 ppm) during the first
monitoring event and ranged from 103 to 185 ppm during
the second monitoring event. No vapors were detected in
ambient air on or near the waste fill piles, indicating the
elevated hydrogen sulfide and methane detected in the gas
probe are not being emitted in significant quantities and/or
they are being disperse(: in ambient air.

SUMMARY OF SITE RISKS

As part of the RI/FS, a baseline human health risk
assessment (HHRA) and screening level ecological risk
assessment (SLERA) were conducted to estimate the
current and future effects of contaminants in soils and
sediments, groundwater and surface wateron human health
and the environment. The HHRA and SLERA provide
analyses of the potential adverse human health and
ecological effects caused by the release of hazardous
substances from the Site. Both assessments evaluate the
risks in the absence of any actions or controls to mitigate
these releases under current and future land uses.
Consistent with the NYSDIEC GA groundwater classification,
the groundwater was evaluated as a potable water supply
although the site groundwater is not currently used as a
drinking water source. Residential wells are in the area of
the site. The closest well is located 1/4 mile west of the
site. This well was sampled by EPA and found to be free of
site-related contaminants.

Human Health Risks

Detailed results of the HI-IRA can be found in a document
titled "Baseline Risk Assessment" , dated July 2006,
prepared by Geomatrix Consultants, Inc. and Benchmark
Environmental Engineering and Science, PLLC, and
reviewed by EPA. The HHRA risk estimates are based on
current/future reasonable maximum exposure (RME)
scenarios developed taking into account various health
protective exposure assumptions about the frequency and
duration of an individual’s exposure to the soil, sediment,
and volatilized contaminants from groundwater,
groundwater (shallow and deep), and surface water.

The HHRA also evaluated the toxicity of the contaminants
of potential concern found at the site. RME exposure and
central tendency exposures (CTE) or average exposures
are included. Central Tendency or average exposures were
calculated for those pathways that exceeded a risk level of
1 x 104 (or one in ten thousand) or a Hazard Index (HI) of
1 for noncancer health effects (HI =1 ),
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WHAT IS RISK AND HOW IS IT CALCULATED?

A Superfund baseline human health risk assessment is an
analysis of the potential adverse health effects caused by
hazardous substance releases from a site in the absence of
any actions to control or mitigate these releases under current-
and future-land uses. A four-step process is utilized for
assessing site-related human health dsks for reasonable
maximum exposure scenarios.

Hazard Identification: In this step, the; COPCs at the site in
various media (i.e., soil, groundwater, surface water, and air)
are identified based on such factors as toxicity, frequency of
occurrence and fate and transport of the contaminants in the
environment, concentrations of the contaminants in specific
media, mobility, persistence, and bioaccumulation.

Exposure Assessment: In this step, the different exposure
pathways through which people migl~t be exposed to the
contaminants identified in the previous step are evaluated.
Examples of exposure pathways include incidental ingestion of
and dermal contact with contaminated soil. Factors relating to
the exposure assessment include, but are not limited to, the
concentrations that people might be exposed to and the
potential frequency and duration of exposure. Using these
factors, a "reasonable maximum exposure" scenario, which
portrays the highest level of human exposure that could
reasonably be expected to occur, is calculated.

Toxicity Assessment: In this step, the types of adverse health
effects associated with chemical exposures, and the
relationship between magnitude of exposure and severity of
adverse effects are determined. Potential health effects are
chemical-specific and may include the risk of developing
cancer over a lifetime or other non-cancer health effects, such
as changes in the normal functions of organs within the body
(e.g., changes in the effectiveness of the immune system).
Some chemicals are capable of causing both cancer and non-
cancer hea~th effects.

Risk Characterization: This step summarizes and combines
outputs of the exposure and toxicity assessments to provide a
quantitative assessment of site risks. Exposures are evaluated
based on the potential risk of developing cancer and the
potential for non-cancer health hazards. The likelihood of an
individualdeveloping cancer is expressed asa probability. For
example, a 10"4 cancer risk means a "one-in-ten-thousand
excess cancer risk"; or one additional cancer may be seen in
a population of 10,000 people as a result of exposure to site
contaminants under the conditions explained in the Exposure
Assessment. Currer~t Superfund guidelines for acceptable
exposures are an indLvidual lifetime excess cancer risk in the
range of 10" to 10"6 (corresponding to a one-in-ten-thousand
to a one-in-a-million excess cancer risk) with 10.4 being the
point of departure. For non-cancer heallth effects, a "hazard
index" (HI) is calculated. An HI represents the sum of the
individual exposure levels compared to their corresponding
reference doses. The key concept for a noncancer HI is that
a "threshold level" (measured as an HI of less than 1) exists
below which non-cancer health effects are not expected to
occur.

Determinations regarding remedial action at the site are
based on the RME scenarios which exceeded the risk
range. The NCP outlines a risk range from cancer risk of
one in amiltion(1 x 10.8) to one in ten thousand (1 x 104)
and a HI of one for noncancer health effects.

As described in the box "WHAT IS RISK AND HOW IS IT
CALCULATED?~ the HHRAfollowed a four step process
that includes: Hazard Identification, Dose-Response,
Exposure Assessment and Risk Characterization. A brief
description of the results of each of these steps is provided
below.

Hazard identification. The HHRA used data meeting all
appropriate QA/QC requirements. Data sets included past
investigations of the landfill area supplementee with
additional sampling to support the HHRA conducted in
2003. The HHRA evaluated Volatile Organic Compounds
(VOCs), Semi-Volatile Organic Compounds (SVOCS),
Target Analyte List (TAt.), and hexavalent chromium data
collected during the RI. Some of the chemicals found at
the landfill occur as natural components of soil and.others
are present due to past activities associated with the site.
The assessment identified a large number of Contain inants
of Potential Concern (COPC) that were evaluated in the
HHRA. Based on this analysis, the primary COPCs that
exceeded the risk range described above included:
antimony, arsenic, cadmium, hexavalent chromium, iron,
manganese and thallium in groundwater.

Dose-Response. Toxicity data was obtained from EPA’s
consensus toxicitydatabase the Integrated Risk Information
System and other appropriate sources. Toxicity data
included weight of evidence classifications for carcinogens
and chemical-specific toxicity values for cancer
andnoncancer health effects. Toxicity values for inhalation,
dermal and ingestion of COPCs in the landfill were selected
based on the potential routes of exposure and available
toxicity information. The Adult Lead model was used to
evaluate exposures to lead in groundwater.

Exposure Assessment, The HHRA focused on current
and future health effects to both adult and adolescent
trespassers, future outdoor and indoor industrial workers,
and future construction workers from contaminants in soil
and groundwater. Exposure routes included incidental
ingestion, inhalation of volatilized chemicals from soils, and
dermal contact with surface and subsurface soil and
groundwater.

The HHRA evaluated exposures in the absence of
institutional controls or remedial actions. These receptor
populations were considered "reasonable maximum
exposure," and therefore protective of human health under
the current and future exposure scenarios. The HHRA
included standard default exposure assumptions. The
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exposure point concentration was calculated using EPA
statistical software. EPA approved models for estimating
indoor air and fugitive dust emissions were also used in the
assessment.

Risk Characterization. Chemical data from the previous
steps were combined to calculate cancer risks and
noncancer health hazards expressed as a total Hazard Index
(HI) or individual Hazard Quotients (HQ). The HHRA found
the risks did not exceed the risk range for most exposure
scenarios. Exposure scenarios exceeding the risk range are
provided below including informalLion on the Central
Tendency or average risks where the upper bounds of the
risk range of 10.4 oran HI = 1 were exceeded.

Future IndustrialWorker. The cancer risks for the
future industrial workers at the site were 3 x 10‘4
(three in ten thousand) and noncancer health
hazards for total chemicals were an HI = 230. The
cancer risks and noncancer HI exceed the risk
range. The risk is primarily attributed to the future
ingestion of groundwater underlying the site
contaminated with arsenic (2.4 x 10‘4) and the
noncancer health assessment for arsenic (HQ =
1.5); cadmium (HQ = 3.8); hexavalent chromium
(HQ = 1.2); iron (HQ = 94), manganese (HQ = 5.9)
and thallium (HQ= 119). The Central Tendency or
average risk from ingestion of groundwater was (6 x
10"s (or six in one hundred thousand) from arsenic in
groundwater; and the HI was g0 which was primarily
attributable to potential exposJJre to thallium (}flQ =
81.9) and cadmium (HQ = 3.5).

In the HHRA, the PRPs’ consultant described
difficulties they experienced in obtaining
¯ representative samples from well MW-2S possibly
related to its age and construction materials. They
concluded that the groundwater analytical results
collected from well MW-2S during the first and
second sampling events might not be representative
of site groundwater. Nonetheless, even if the data
from monitoring well MW-2S were to be completely
discounted, other groundwater data demonstrate
that there is an unacceptable noncancer health
hazard¯ for the future industrial worker (HI = 8 with
the primary contaminants hexavalent chromium (HQ
= 1.2) and manganese (HQ = 5.9).

The Central Tendency or average noncancer health
hazards were an HI = 1.9 which were attributable to

¯ hexavalent chromium (HQ = 1.0) and manganese
(HQ = 0.9).

¯ Future Construction Worker. Future construction
workers at the landfill had cancer risks of 3 x 104
and a noncancer HI = 5.2.. The chemicals
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contributing to an HI greater than one were
cadmium (HI = 1.9) and thallium (HI = 1.6).

The HHRA found that other exposure scenarios for other
receptors were either within or below the risk range.The
HHRA provides details regarding the results of these
individual assessments.

Ecological Risks

A Screening-Level Ecological Risk Assessment (SLERA)
was prepared to assess the potential ecological risks
associated with chemicals detected at and adjacent to the
Site. The objective of the SLERA was to fulfill Steps 1 and
2 outlined in the Ecologk;al Risk Assessment Guidance for
Superfund: Process for Designing and Conducting
Ecological Risk Assessments (ERAGS, USEPA t997b).
The draft SLERA was prepared by Environmental Risk
Group (ERG).

The SLERA was preoared as a two-step process, with Step
I modeling risks to ecological receptors under maximum
(worst case) exposure scenarios and Step II employing a
more likely¯ food chain model that considered: average
concentrations of the constituents of concern; bioavailability
of chromium; and, in the case of the modeled omnivorous
mammal (raccoon), a distributed diet and typical home
range.

Modeling performed under Step 11 of the SLERA suggests
only minimal increased ecological hazard to avian
omnivores and insectivores preying on invertebrates
exposed to elevated COPC concentrations at the Site, with
remaining ecological receptors at or within acceptable risk
levels. The SLERA furtherindicates that the most significant
potential risk is primarily due to direct soil/fill exposure.
Considering the available data, the SLERA concluded that
any ecological impact would be highly localized.

REMEDIAL ACTION OBJECTIVES

Remedial action objectives (RAOs) are specific goals to
protect human health and the environment. These
objectives are based on available information and
standards, such as applicable or relevant and appropriate
requirements (ARARs), to-be-considered (TBC) guidance,
and site-specific risk-based levels.

-The following RAOs were established for the Site:

Reduce or eliminate any direct contact threat
associated with the contaminated soils/fill; and

Minimize or eliminate contaminant migration from
contaminated soils to the groundwater.
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Soil cleanup objectives will be those established pursuant to
the TAGM guidelines. These levels are the more stringent
cleanup level between a human-health protection value and
a value based on protection of groundwater as specified nn
the TAGM. All of these levels fall within EPA’s acceptable
risk range.

Groundwater cleanup goals will be tile more stringent of the
state or federal promulgated standa~rds.

SUMMAR Y OF REMEDIA L A L TERNA TIVES

CERCLA §121(b)(1), 42 U.S.C. §9621(b)(1), mandates that
remedial actions must be protective of human health and the
envlronm ent, cost-effective, corn ply with ARARS, and utilize
permanent solutions and alternative treatment technologies
and resource recovery alternatives to the maximum extent
practicable. Section 121 (b)(1) also establishes a preference
for.remedial actions which employ, as a principal element,
treatment to permanently and significantly reduce the
volume, toxicity, or mobility of the hazardous substances,
pollutants and contaminants at a site CERCLA §121(d), 42
U .S.C. §9621 (d), further specifies thalLa remedial action must
attain a level or standard of control of the hazardous
substances, pollutants, and contaminants, which at least
attains ARARs under federal and state laws, unless a waiver
can be justified pursuant to CERCLA §121(d)(4), 42 U.S.C.
§9621 (d)(4).

Detailed descriptions of the remedial alternatives for
addressing the contamination associated with the Site can be
found in the FS report. As the groundwater contamination is
limited to a small area, under the waste piles and institutional
controls would be required to prevent the use of groundwater
under the Site, remedial alternatives do not address the
groundwater. The construction time for each alternative
reflects only the time required to construct or implement the
remedy and does not include the time required to design the
remedy, negotiate the performance cf the remedy with any
potentially responsible parties, or procure contracts for
design and construction.

The remedial alternatives are described below.

REMEDIAL ALTERNATIVES

ALTERNATIVE 1: NO ACTION

The Superfund program requires that the "no-action"
alternative be considered as a baseline for comparison with
other alternatives. Under this alternative, no action would be
taken to contain wastes, reduce infilt~ration into the landfill,
eliminate areas of exposed waste, or control and treat
leachate discharging from the landfill or address
groundwater. Because this alternative would result in
contaminants remaining on-site above health-based levels,
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CERCLA requires that the Site conditions be reviewed at
least once every five years If justified by the review,
remedial actions may be implemented to remove, treat, or
contain the contaminated soils.

Capital, Cost: $0

Annual Operation and Maintenance Cost: $0

Present-Worth Cost: $0

Construction Tim e: 0 months

ALTERNATIVE 2: INSTITUTIONAL CONTROLS

This alternative would consist of environmental easements
and/or restrictive covenants that would be designed to
prevent direct contact with the waste/fill material by limiting
future Site use. The environmental easements and/or
restrictive covenants would also be designed to prevent
groundwater use on the Site for drinking water or potable
purposes.

Institutional controls for the waste fill would include access
restrictions via fencing and/or appropriate signage to
prevent the entry of trespassers onto the area of the Site
that contains the waste fill piles; m aintenance of the existing
vegetative cover; and a Soil/Fill Management Plan to
provide guidance for handling soil/fill from this area during
future Site industrial use (e.g., personal protective
equipment requirements during underground utilities
construction, methods for disposing of soil/flU removed from
excavation, etc.). Because this alternative would result m
contaminants remaining on-site above health-based levels,
CERCLA requires that the Site conditions be reviewed at
least once every five years. If justified by the review,
remedial actions may be implemented to remove, treat, or
contain the contaminated soils.

Capital Cost:

Annual Operation and Maintenance Cost:

Present-Worth Cost:

Construction Time:

$153,000

$15,500

$392,O00

2 months

ALTERNATIVE 3: CONTAINMENT/ISOLATION WITH
SOILCOVER ENHANCEMENT

500108
Page 9



Superfund Proposed Plan Peter Cooper Markhams Site

This alternative would involve minor regrading of the waste
fill piles followed by placement of 6 to 12 inches of topsoil A
suitable seed mix would be spread and raked into the soil to
provide for final Vegetative cover following cover soil
placement. Some reworking of the fill piles would be
necessary to ensure uniform coverage. The total base area
covered by the waste fill piles is approximately 7 acres.

Site conditions would be reviewed at least once every five
years as per CERCLA, because this alternative would result
in contaminants remaining on-site above health-based levels.

Capital cost:

Annual Operation and Maintenance Cost:

Present-Worth Cost:

Construction Time:

$577,000

$14,500

$8O0,0O0

5 months

ALTERNATIVE     4:     CONSOLIDATION/CONTAINMENT
WITH      LOW-PERMEABILITY      SOIL      (PART      360-
EQUIVALENT) COVER

This alternative would include the environmental easement
described.in Alternative 2 above. This Alternative would
involve clearing and grubbing a consolidation area in the
vicinity of the waste fill piles; consolidating the smaller,
outlying waste fill piles to the larger piles to create an
approximate 7 acre or less consolidated waste/fill area.

The waste piles to be consolidated will be removed to native
soil. Results of subsurface data indicate that metal COPCs
have not migrated substantially in native soil below the
bottom of the waste fill piles, The consolidated waste fill
would be graded to promote surface water drainage, and
capped with a low permeability soil cover i.e., consistent with
6 New York Code Rules Regulations Part 360. The cap
would consist of the following components:

6-12 inches topsoil
18-24 inches low permeability soil

.The site conditions would be reviewed at least once every
five years as per CERCLA, because this alternative would
result in contaminants remaining on-site above health-based
levels.

Capital Cost: $1M

Annual Operation and Maintenance Cost: $15,000
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Present-Worth Cost: $1.3 M

Construction Time: 7months

Additional Components of the Remedial Action Common to
Alternatives 3 and 4

The containment alternatives, consistent with NYSDEC
closure requirements, would require post-closure operation
and maintenance to operate and maintain the vegetative
Cover and gas venting systems, tn addition, a gas, air, and
groundwater monitoring program would be required.

Current New York State landfill closure regulations require
the installation of a passive gas venting system comprised
of at least one gas vent riser per acre, to minimize landfill
gas build-ups within the fill.

ALTERNATIVE 5: EXCAVATION/OFF-SITE DISPOSAL

This alternative would involve excavation of a total of
approximately 48,000 tons of waste~fill material from the
waste piles with transport of excavated materials to a
permitted, off-site disposal facility for treatment and/or
disposal. Where necessary, the areas would then be
backfilled with clean soil to match the surrounding grade,
covered with topsoil, and seeded to promote vegetative
growth. On-site dewatering of the sludge fill and/or
admixing with drier soils would be required during removal
of saturated materials in order to eliminate free liquid. The
estimated amount of material requiring disposal is 60, 000
tons, assuming admixing was employed at a rate of
approximately one ton dry soil to two tons of sludge fill
m aterial.

¯ Since the waste would be removed, the waste piles will no
longer be acting as a source of contamination to the
groundwater and would no longer present potential health
and environmental impacts.

Capital Cost: $4.8 M

Annual Operation and Maintenance Cost: $0

Present-Worth Cost: $4.8

Construction Time: 6 months

SUMMARY OF COMPARATIVE ANALYSIS OF
ALTERNATIVES

During the detailed evaluation of remedial alternatives, each
alternative is assessed against nine evaluation criteria,
namely, Overall protection of human health, and the

Page 10
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environment, Compliance with appficable, or relevant and
appropriate requirements, Long-term effectiveness and
permanence, Reduction of toxicity, mobility, or volume
through treatment, Short-term effectiveness,
ImplementablTity, Cost,    and State and Community
acceptance.

The evaluation criteria are described below.

1. Overall protection of human health and the
environment addresses whether or not a remedy
provides adequate protection and describes how
risks posed through each exposure pathway (based
on a reasonable maximum exposure scenario) are
eliminated, reduced, or controlled through treatment,
engineering controls, or institutional controls.

Compliance with ARARs addresses whether or not
a remedy would meet all of the applicable, or
relevant and appropriate requirements of Federal
and State environmental statutes and requirements
or provide grounds for invoking a waiver.

3. Long-term effectiveness end permanence refers to
the ability of a remedy to maintain reliable protection
of human health and the environment over time,
once cleanup goals have been met. It also
addresses the magnitude and effectiveness of the
measures that may be required to manage the risk
posed by treatment residuals and/or untreated
wastes.

4. _Red_uction of toxicity, mobility, or volume throuqh
treatment is the anticipated performance of the
treatment technologies, with respect to these
parameters, that a remedy may employ.

5, Short-term effectiveness addresses the period of
time needed to achieve protection and any adverse
impacts on human health and the environment that
may be posed during the construction and
implementation periods until cleanup goals are
achieved.

6. Implemen!ability is the technical and administrative
feasibility of a remedy, including the availability of
materials and services needed.

7o Cost includes estimated capital and operation and
maintenance costs, and the present-worth costs.

8. State acceptance indicates if, cased on its review of
the RI/FS and the Proposed Plan. the State
supports, - opposes, and/or has identified any
reservations regarding the preferred alternative.
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g. Community acceptance will be assessed in the
ROD and refers to the public’s general response to
the alternatives described in the Proposed Plan and
the RIIFS Reports.

A comparative analysis of these alternatives based upon the
evaluation criteria noted above follows.

Overall Protection of Human Health and the Environment

Alternative 1 (no action) and Alternative 2 (institutional
controls) would not be ~:~rotective of human health and the
environment because they would not minimize infiltration
and groundwater [low into the waste/fill material, thereby
allowing further leaching of contaminants into the aquifer;
they would prevent direct contact with the waste/fill piles;
and they would do not protect terrestrial mammals from soil
contamination.

Alternatives 3 and 4 would provide good overall protection
of human health and the environment by containing waste
with a landfill cap anG controlling landfill gas through
venting. Alternative 4 would be more protective than
Alternative 3 because it requires a thicker cap of low
permeability material to reduce infiltration, thereby reducing
the generation of leachate which would mobilize
contaminants into the groundwater. Alternative 5 would be
the most protective because it would permanently remove
the source of contamination to the groundwater and would
prevent future direct conl[act with the waste.

Compliance with ARARs

There are currently no federal or state promulgated
standards for contaminant levels in soils. Action-specific
ARARs include 6NYCRR Part 360 requirements for ctosure
and post-closure of municipal landfills. The Part 360
regulations require that the landfill cap promote runoff,
minimize infiltration, anc maintain vegetative growth for
slope stability. Unlike Alternative 3, Alternative 4 would
include an equivalent cap, design as specified in 6 NYCRR
Part 360. Alternative 5 would be subject to New York State
and federal regulations related to the transportation and off-
site treatment/disposal of wastes.

Long-Term Effectiveness and Permanence

Alternatives 1 and 2 would involve no active remedial
measures and, therefore, would not be effective in
eliminating potential exposure to contaminants in soil or
groundwater. These alternatives would allow the continued
migration of contaminants from the soil to the groundwater.

A landfill cap is considered a reliable remedial measure that,
when properly designed and installed, provides a high level
of protection. Of the two cap alternatives considered in
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detail, Alternative 3 would be less reliable in protecting
human health and the environment than Alternative 4
because it allows more precipitation to infiltrate through the
waste piles which would result in a greater degree of leaching
of contain inants to groundwater. PoslL-cl0sure operation and
maintenance requirements would ensure the continued
effectiveness of the landfill cap.

Alternative 5 would be the most effective alternative over the
long term.

Reduction in Toxicity, Mobility, or Volume through treatment

Alternatives 1 and 2 would provide no reduction in toxicity,
mobility or volume.

Compared to Alternative 3, Alternative 4 would provide
greater reduction in-the mobility of contaminants by restricting
infiltration through a thicker low permeability landfill cap,
which would reduce the further leaching of contaminants to
groundwater.

Allernative 5 would reduce the mobility of waste in the
waste/fill piles. However, admixing the sludge fill with drier
soils in order to meet landfill acceptance criteria would
increase the volume of sludge fill requiring disposal.

Short-Term Effectiveness

Alternatives 1 and 2 do not include any physical construction
measures in any areas of contamination and, therefore,
would not present any p’otential adverse impacts on property
workers or the community as a result of its implementation.

There are short-term risks associated with Alternatives 3 and
4. These alternatives include caps, which would involve
clearing, grubbing, and regrading of the waste piles.
Alternative 4 would present a somewhat greater short-term
risk than Alternative 3 since it would require excavation and
consolidation of the waste piles which would result in greater
generation of dust and noise than Alternative 3. Alternative
4 would be more effective in the short-term than Alternative
3 because it would limit leachate production to a greater
extent than Alternative 3. All three: action alternatives
(Alternatives 3.4 and 5) can be accomplished in about the
same time frame namely five to seven months.

There would be short-term risks and the possibility of
disruption of the community associated with Alternative 5.
These include: an increase in traffic flow along local roads for
an approximately six-month period; noise from heavy
equipment use; and strong odors. This traffic would raise
dust and increase noise levels locally. However, proper
construction techniques and operational procedures would
minimize these impacts. Short- term risks to workers could
be increased to the extent that surficial wastes are
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encountered during excavation activities, but this risk would
be minimized through the use of personal protection
equipment.

Once the surface of the waste/fill is consolidated and is
completely covered or removed, these short-term impacts
to the community, workers, and the environment would no
longer be present.

Implementability

Alternatives 1 and 2 woulrd be the easiest soil alternatives to
implement, as there are no active remedial measures to
undertake;

Alternatives 3 and 4 cart be readily implemented from an
engineering standpoint and utilize commercially available
products and accessible technology.

Alternative 5 would poseseveral implementability issues
including truck traffic coordination through the residential
neighborhood and the City and odor. These issues would
be addressed through appropriate mitigative measures.

Cos____tt

The estimated capital, operation, maintenance, and
monitoring (O&M), and 30-Year present-worth costs for
each of the alternatives are presented below. The annual
O&M costs for Alternatives 2, 3, 4, and 5 would include
groundwater monitoring.

Total Present
Annual Worth

Alterna Capital O&M
tive

1 $0 $0 $0

2 $153,O00 $15,500 $392,000

3 $577,000 $14,500 $800,000

4 $1,000,000 $15,000 $1,300.000

5 $4,800,000 $0 $4,800,000

Alternative 5, excavation,, has the highest cost of any
alternative with a capital cost of $4.8 million. Of the two
containment alternatives, .#alternative 3 has the lower capita~
and O & M costs, resulting in a net present worth of
$800,000 because it uses tess cover and minimal fi~t.
Alternative 4has the highest cost, with a net present worth
of $1,300,000.

State Acceptance

500111
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NYSDEC concurs with the preferred alternative.

Comm un..ity Acceptance

Community acceptance of the preferred alternative will be
assessed in the ROD following review of the public
comments received on the Proposed Plan.

PROPOSED REMEDY

Based upon an evaluation of the various alternatives, EPA
and NYSDEC recommend Alternative 4
(Consolidation/Containment with low permeability soil (Part
360-Equivalent) cover and Institutional Controls as the
preferred remedy for the Site. Specifically, this would involve
the following:

¯ Consolidating the waste/fill plies into 7 -acres or less
then capping with a low permeability soil cover,
consistent with the requirements of 6 NYCRR Part
360, including seeding with a mixture to foster
natural habitat. Waste piles moved during
consolidation will be removed to native soil.
Removal to this depth will insure that any remaining
contaminants will be within background
concentrations.

;

¯ Imposing institutional controls in the form of an
environmental easement and/or restrictive covenants
that would require: (a) restricting the use of
groundwater as a source of potable or process water
unless groundwater quality standards are met; (b)
restricting activities on the site that could
compromise the integrity of the cap; and (c) the
owner/operator to complete and submit periodic
certifications that the institutional and engineering
controls are in place;

Developing a siite management plan that provides
for the proper management of all Site remedy
components post-construction, such as institutional
controls, and that shall also include: (a) monitoring
of groundwater to ensure that, following the
capping, the contamination is attenuating and
groundwater quality continues to improve; (b)
identification of any use restrictions on the Site; and
(c) provision for any operation and maintenance
required of the components of the remedy; and

Evaluating Site conditions at least once every five
years to ensure that the remedy continues to
protect public health and the environment.

Basis for the Remedy Preference

The preferred alternative would provide the most cost-
effective solution applying the evaluation criteria given
reasonably anticipated future land use of the site. Waste
piles moved during consolidation would be removed to
native soil. Removal to this depth would insure that any
remaining contaminanlts wilt be within background
concentrations. Results of subsurface soil samples taken
below the waste piles indicate that metal COPCs have not
migrated substantially in native soil below the bottom of the
waste fill piles.

Capping would prevent direct contact and reduce infiltration,
thereby reducing the generation of leachate which mobilizes
contaminants into the groundwater. EPA is not proposing
an active groundwater remedy because of limited
groundwater contamination underlying the waste piles at the
Site; instead, institutional controls would be required to
prevent the use of groundwater at the site.

Given these factors, the selected alternative provides the
best balance of trade-offs among alternatives with respect
to the evaluating criteria. EPA and NYSDEC believe that
the selected alternative would be protective of human health
and the environment, comply with ARARs, be cost-
effective, and utilize permanent solutions and treatment
technologies to the maximum extent practicable.
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Dunkirk Observer
August I I, 2006

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

1INVITES, THE PUBLIC COMMENT ON THE PROPOSED REMEDY
FOR THE PETER COOPER MARKHAM5 SUPERFUND SITE.

The. U.S. Enviranmenlal Proteclion Agency (EP~ and the He,,, York Slul~ Depadmen! el I~r~virol’.rlun~alIConzcrvation {NY’SD~C) will held o pub(ic meeting an Augus! 22, 2006 al 6:30 p,m,, in Ih¢ Fireman’s ActivityIHall, Maple Sl~,~el, South DayIon, Hew York to discuss Ihe findings el The familial ;nvesficjation end fe0slbility]
sludy {RI/FSI and 1the Propo:.:d Pkm |or 1he Peter Cooper Markhom$ Superfund silo. i

f~PA ;s issulr~g the Proposed Plan as pad of ib public par1~dpolion re:~pan:,iblJities under Sectiort I 17Ia) ol the
Comprehensive ~.n,,;ronmenlal Response, Compensation end Liability Ac! oF )9B0, as amended, and Secllan
300,430(fi ~f Ihe Nol~onol Oitor, d Hazardous Substances Pollution Con|ingancy P~an.

The p6man/ob e¢fives o1" fh;s octbn or,: re reduce or elimJnale any dif’~Ll Conlac’t threat climinata or minimize the
migrol;o, ot conl’ominonrs Io Ihe ground-,ate�, and minimize 0ny potenlial M~,re he01,1~ or, d ¢nvi,’ol’.~enlol
impacls. The .’,o;n f~:atures a( lhe preferred remedy include ¢onsolidalion and c~pping of contamlnaled soils and
;nsti~u|io.a) controls.

| The remedy described in Ihls Proposal Plan is lhe prelerrcd rcmcdt, lot the Site, Changes Io the prelerred remedy
| o¢o change from rhe preferred remedy Io anolher remedy may be ,-adc if public: ¢ornn’t~rtts or addillonal da~o
| indicate Ihol suc ~ a change will result in o more oppropdole r~medial eolian. Th~ final deci~bn re~ardincj lheil selected t’urnedy will be made: Drier EPA has !akcn inl~ considerol;O~’| all public conmnents. EPA is salic,ti,~ public
|comment on oil o1’ Ihe al|ernalives consldered.ln I~e de~oil,:d onotysis of the R~/FS reporl b~C0vse ~PA o,’~d

i NYSDEC may selec~ o rcm,,:dl~ olhar ~har~ ~’h~ pr,~lerred~med~.

| The adminlstr~live record file, which conloins t~’~e intormotion upon which the ~,elecian o~ the m~ponse eolian w~ll
| be based, is available at Ihe follo~.,;,-,cj local;on:

Town o! I)a/4an Taw~ Building
9100 Route 62 $oulh Day/orb Nosy York 14138

(716) 532-94d9
Respo~ses Io II’~e Comments received el Ihe public m~cltng and in v,riting durin0 thrpublJc Cu[ ~ ~ ~ ;I~ ~1perloc
which ,’ur,~ from Avgus! I I 2006 Io September 9, 2006, w;J] l;~ docun’~enle,d i,’~ lh’,: ~esponsi’,,ena;s Summa,
~c’~’ion of Iha Record o| Decision, Ihe documer~l wh ch I~rmal;zes~ ~’he se]a~ion al d~e re.~.dy, Al~ wr;I|e
:om,"nen,~s should b¢ addressed to:

$h~’~r el Henry
I~om~d;al ero|e(1 Manager

New York Remedlatlon B,-un~;h
Unfled Stoles Enviranmo,llul Protection Agen(’~,

290 Broadway, 20fh F|oor
New York, NY 10007-1866

Totlefc|~: 1212/637-3966
E-mall[: honry.sherrei~epa,gov

’ _ ..... _ - --" III

In add;t;o,~. ;f )’~u hove o~’~y ~0lher quo,~’~ons parb;ning
to ~l,i~ s;l~ p{eose contock

Muke gaslle
Community Illvol~umont �oot’dl,~r

Public Affol¢~ Dlvfslon
United $1ales Envl~nme~tal Profecl|on Agency

1§6 E~ch©~g~ $1reet
Buffalo. NewYark 14202

(716) 551-4410
E-mall: b~$11c,michael~epa.gov

_ J I .... LI_ I .....

500114

~d WdSS:~@ 9@0g $0 ._~a(~ 88LSSS~9~L: "ON XU-~ 0 ! d-UdB: WO~_~



RESPONSIVENESS SUMMARY

APPENDIX V-c

AUGUST 22~ 2006 PUBLIC MEETING SIGN-IN SHEET

500115



/
Peter Cooper Markhams Superfund Site - Public Meeting

South Dayton Fire Hall
Maple Street, South Dayton, New York 114138

August 22, 2006

5"~ )--.f t//o

th P~v.a.at,/ IvWo ,,L~¢,

~,, .<a,.Tx./..,~ ~r&?;~,..,,.o.._~. ~

c’f~>- :S-/"~~

5-~ 2. :0"250
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BASILE:

Basile, I’m the EPA

Community Involvement

Coordinator for the

Cooper Mar khams Site

public meeting that

hold this evening.

of an office in Buffalo

used to have an office

Niagra Falls

the last year

probably see

of the

relates

purpose of this

evenings meeting is

the

the

Peter

in the

we will

I work

and

at

and we’ve moved

and you’ll

my name on a lot

correspondence that

to the site.

the findings of

investigation,

out

we

study, and the

the EPA andthe

Department of

Conversation

your review.

to discuss

remedial

feasibility

i n

proposed plan

New York State

Environmental

have evaluated for
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1 We

2

3

4

5

We

We’

are currently on a 30

public acc.ount ing period, which

began on August the 1 1 th and

will end on September the 9th

for this site.

at E PA, we value your

public input and we thank you

for

As

being here this evening.

a reminder, we will have

question and answer period

following our presentations

thls evening.     But if you leave

here this evening and you think

of something, remember that

public comment period is

until September the 9th

the bottom of the agenda

information is provided,

name, and the address of

project manager for this

She rre 1 Henryl who you

the

open

and on

the

the

our

site,

will be

hearing

ve

we

our

from this evening.

established like

do at all Super fund sites,

information repository.

COURTREPORTERNET.COM (800) 960-1861
500122



1

2

3

4

5

6

7

8

9

i0

ii

12

13

14

15

16

17

18

19

2O

21

22

23

24

25

As

We

At

The

this site is

Dayton Town

Route 62 in

the

this

ask

information

in the Town

Building on

South Dayton.

facilitator for

eveningsmeeting

that you give our

repository for

o f

9100

I j ust

three

presenters

make their

just hold

the opportunity to

presentation and

your questions for

the

do have

reporter

evening

comments,

as well as

during the

period the

to do is

question and answer period.

this

the

ourselves

state

address

address

Shannon.

this

just

here

all of

from

the public.     And

question and answer

only thing I ask you

j us t please stand and

name and your

spell your name and

our court reporter,

a court

who is

taking

both

you

that

you r

and

for

time I’d like to

introduce the folks

6

COURTREPORTERNET.COM (800) 960-1861 5 0 012 3



1

2

3

4

5

6

7

8

9

I0

ii

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So

are going

evening.

will Kevin

New

by

to be speaking this

Our first speaker

Lynch, he’ s the

Western York Section Chief,

fol 1 owed She r tel Henry and

Marian Olsen.     Sherrel is the

project manager and Marian

Ol sen is our human health

assessor.

at this tlme I’d like

to turn the program over

Kevin Lynch who will talk

you about the Super fund

process. Kevin.

name

I’m

New

Super fund Sections,

MR. LYNCH:

Thanks, Mike.     My

is Kevi n Lynch,

of the Western

of an office

this time I

just a

and the

in New

am giving

quick summary

regulations

and how we go

a decision,

At

under

makfng

risk

to

to

the Chief

York

we work out

York ,City.

of the

we work

about

how we’re

law

COURTREPORTERNET.COM (800) 960-1861 5 0 o 12 4
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going to

Before 1980

address the

the federal

EPA, had

the site like

Markham Site.

had no way

of environmental

how we do go out

positive way and do

So

government ,

address

Cooper

they

kind

with

a

something.

Congress passed the

S upe r fund law, the

the Comprehensive

site.

no way to

the Peter

In fact,

to address any

emergency

there     in

law known as

Environmental

to

And

pursue

parties

Response,

Liability

two things.

authority to

site and a way

It’s called the

Super fund Law

create a fund

study and

it also

what

to

Act.     And that

It gave us

take action

to pay for

Compensation and

did

tlh e

o f

it.

because

that we

cleanup

allowed

we call

cleanup

it did

can    use

sites.

us to

the

responsible

the Site
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A

It

work, pay for the site

responsible party is

anyone who owned or

the site, anyone who

the

came to the

transported

the site.

also gave us

authority

the site.

take are

actions.

action to

emergency

an emergency

occurring.

cleanup.

operated

generated

hazardous substances or

slte, or anyone who

those substances to

if we discovered

are drinking contaminated

to take actions at

The actions we could

two different types of

One is a short term

take care of an

situation or prevent

situation from

This would be like

that people

could give them an

water supply or if

or garage was found

of flammable

water,    we

alternate

warehouse

with drums

substances, we can go inand

take those out.

a
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It’

The

What

s a short term fix

either to prevent

from happening

moving ;into an

situation.

other way we

address a site

an emergency

or actually

emergency

can

is when we call

for

intended to be

permanent fix.

this we have to

placed on the

priorities list.

that is, we’ve

discovered that

of thousands of

and the

list is

put on

remedial action.     That’s

a longterm

In order to do

have the sites

national

national

a list

the ones

there are tens

sites out there

priorities

where we try to

with the

potential

Going into

necessarily

sites are,

completed

order to

for the most

it we don’t

know which

because    we

the studies.

look at this

ha rm .

explored

haven’t

But in

list:,

10
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most of the sites are referred

to us by the States, either New

York State, usually it’s the

Department of Environmental

Conservation or the Department

of Health will refer a site to

us, we’ll take the information

they have about a site, we may

go out and grab some samples of

the substances that are out

there ourselves at that time,

and

the

the

water

Take all

The

take information such as

population that’s close

site, where the nearest

supply is.

this

information

mathematical

to

and put it

model and

into

a number

If it’scomes out at the end.

above that number it’s eligible

for the national priority ’ s

list.     If it’s below it’s

eligible and most of the

are addressed by the States.

importance of

not

:Bites

II
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500128



1

2

3

4

5

6

7

8

9

i0

ii

12

13

14

15

16

17

18

19

20

21

22

23

24

25

getting a site

priority’s list

use that fund,

in order to pay

remediat ion of

The proGess that

decide what

sites on the

priorities

what’s called

investigation

feasibility

list,

a

and

study.

on

is

the

for

the

will

we will do on

national

is first

remedial

the

the national

we can then

Super fund,

the

site.

the

we

A

is

we

we

in,

remedial investigation

a study where we go

take environmental

will put monitoring

we will look at what the

out and

samples,

wells

do

local geology is, we will take

samples of the soil, samples of

the water, samples of sediment.

What we’re trying to

determine

extent of

out there,

they

is the nature and

the problem.     What’s

what problems are

causing, where is it

12
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1

2

3 We

4

5

The

We

The

likely

can

take

then and do

feasibility study.

feasibility study is

different alternative

to that problem

them according

that’s given to

regulations.

to go, and what

it cause then.

that information

what we call

A

and we

to

us

overall

health

compliance

relevant and

requirements.

problems

a

looking at

solutions

evaluate

non-criteria

in our

first two criteria

are the most important, we call

the threshold criteria. The

protection .of human

in the environment and

with applicable and

appropriate

acannot select

remedy that is

criteria,

is ARARs

not protective

and theof human health

environment.

second

acronym

the

are Applicable

13
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The

Requirements are kind

obvious.     If there’s

regulation out there

directly applies to the

conditions of the site

to follow it.

relevant appropriate

of

a law

that

we

requirements are if there

regulations out there

have

are

that:

don’t directly apply, the law

wasn’t written for directly

that provision would be similar

to the clean drinking water

act, where you have maximum

contaminant limits that have to

be met before you can supply

the drinking water.

directly

a Supe r fund site, but

really makes sense

use a regulat ion 1 ike

then have to.     It’s

way of making sure

don’t like use

to go and do

That doesn’t

apply to

since it

that we

that, we

kind of a

that we

loopholes

14
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The

We

How

something that we

doing.

other criteria are

long-term effectiveness

permanence, reduction of

toxicity, mobility, or

by treatment,

effectiveness,

there is,

different

solutions.

sure that

shouldn’t be

a nd

volume

short-term

what we look at

well we look at the

alternative

We want to make

we ’ re not creating a

we’re trying

problem.

problem while

solve another

look at:

implementability, we look

cost, state acceptance,

community acceptance.

do is we analyze each

to

at

and

What we

alternative

criteria,

other,

is the

solution

we

looking

we compare

and select what

most appropriate

to the problem.

determine

at those

one to the

we think

15
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We

MR.

community

go through

together what

proposed

you

the ones

that

acceptance is

this process

we call a

plan to document

may have been

that are at

you have today,

when we

we put

the

sent and

the table

which

summarizes

puts out what

most effective

those studies, it

we think is the

solution, the

proposed solution for

problem.    We have the

meeting and we solicit

from the public.

then take that

the

public

comments

information to decide what: to

do.     We publish that on what’s

called a record of decision,

after that we go through the

design and the implementation

of that action. And the

ultimate goal in that is

delete the site from the

national priorities list.

BASILE:

t O

16
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1 Sherrel Henry is the

2 pro j ect manager for the sites

3 and she will go through the

4 summary of the site history and

5 the remedial inves t iga t ions .

6 MS. HENRY:

7 Good evening, ladies and

8 gentlemen. I recognize a

9 of faces in the audience .

I0 is an aerial photograph of

II Peter Cooper Ma r kham ’ s s i te .

12 The site is approximately 103

13 acres and it’s located just off

Bent ley Road in Mar khams .

Site features include

14

15

16

17

1B

19

20

22

23

2~

25

wetland areas,

in blue, and a

In addition,

well, Which

features

located

From around

the site

facility

generated

lot

This

the

that’s depicted

railroad story

is a gas

of the only

site that’s

there

is one

on the

there.

1955 to 1971

was used as a

for waste that

from a glue

disposal

was

17
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manufacturing

Gowanda, New

approximately

of the Markhams site .

plant located in

York, which is

six miles South

size,

able

vary

What happened isthat

waste from the Gowanda

brought to the Markhams

and they were placed in

on around 15 acres of

As you can see, you

know, these waste piles

but what

to tell is

in height.

site was

site

piles

the site.

vary in

you may not be

that they also

The heights

range

feet to

There was various

investigations

prior

from approximately

a little over 25

five

feet.

that was done

to EPA arriving at the

Site.    And

included

York State

performed

because of

in effect

investigation by

DEC.    And when

their

regulation

at the time,

these investigation

New

DEC

investigation

that was

they

18
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The

And

weren’t

they

site

the

able to

referred the

was placed

national priorities

take action, so

site to EPA.

on

list,

discussed

of 2000.

as Kevin

February

site was placed we

with the PRP and a

order was issued to

PRP s in September of

with this order the

PRP, you know, they

the remedial

earlier, in

And once the

negotiated

unilateral

several

2000.

had to do

investigation and

feasibility

discussed,

remedial

know,

ground

placed.

placed

took

upgrading

downgrading

know,    so we

what’s

study.     As Kevin

as part of the

y o u

the

so Wells were

investigation,

you have to sample

water,

These wells were

throughout the site.

wells were placed

into the site and

just to see, you

could compare

upgrading from what we

We

19
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We

To

were picking up

So several wells

the site .

downgrading .

were placed on

also took gas samples

from the waste piles.     In

addition from the wetlands

areas, we took surface water

samples and also sediment

samples, just to see what was

going on in the wet lands area

get coverage we

find outneeded to

the waste the

affecting soil, you know, next

or adjacent to the waste piles.

So various samples were taken.

We too k background samples and

and if

what was in

waste was

various surface soil samples

from on top of the waste and

next to the waste piles

In addition, subsurface

soil samples were drilled,

taken from six to 12 feet

grade.     Once we collected

the samples they were sent

were

below

all

to

20
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The

the lab and a report was

generated based on the results

and a copy of

investigation

is located in

the remedi a ]_

dated July 2006

the repository

Mike talked about earlier.

basic conclusions of

the remedial invest iga t Ion

that waste

material,

levels of

chromium

piles,

concain

metals

Elevat ed levels o f

were not found

to the around

site.     And the

over the waste

found to be

and

In

as

arsenic

addition, but

interesting is

drilled wells

fill

elevated

including

and arsenic.

gas

in or

the

surface

piles were

contaminated

chromium.

what

that

soil samples

pile and the

realy didn ’ t

were

adjacent

waste

soil

also

with

soil, they

to take surface

below the waste

native soil, we

find contamination

21
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In

And

from, you know, leach into the

waste, below the waste pile.

addition, site

related

detected

was

well

the

at

contaminants were

in groundwater, but

limited to one area, to

which was very close to

waste pile.

conclusion of the

remedial investigation,

assessment

And one was

and Marian will

repercussions.

OLSEN:

it

one

a risk

is then conducted.

done at this site

now discuss the

MS.

Thanks, Sherrel.     As

She rrel mentioned

Health

site and

be

of

I’m the Human

Risk Assessor for the

this evening I’ll also

giving a very brief overview

the ecological risk

assessment.

Super fund sites we do

both, we do human health and

ecological assessments.    And

At

22
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We

Two

also look

toxicity

are found

combine the

toxicity

risks are

calculated .

basically what a risk

assessment is, is a way of

providing a framework for

evaluating the contamination

that’s been found at the

looking at exposures, who

being exposed at what

concentrations, and that

the part of the exposure

assessment.

at the

of the chemicals

at the site.    We

exposure with the

to calculate risks.

risk and the

cancer health

this provides

for making

to whether

appropriate

the site.

And the way in

site,

was

forms

that

One is a cancer

other is non--

hazards.     And

with a framework

a determination as

remediation is

and necessary at

which

23
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The

We

this is

what is

and that

developed is to

in the Super fund

was what Kevin

mentioned,

contingency

whether we

risk range

within that

talk about

more detail

look

law

at

risk

looks

conditions,

saying what

absolutely

site, what

people

contact

look at

conditions.

absence

prevent

the site.

risks to

the national

plan. We look

have

that

regulation and

that in a little

in a momenu

exposed

at

exceeded the

is established

I’ll

bit

assessment

at current and future

so we’re basically

happens i f we do

nothing at this

are the risks to

that may come into

with the site?

baseline

Again, in the

of any controls to

people from going onto

And we also look at

a reasonably maximally

individual, andthat’s

24
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For

So

an individual whose

will bring them into

more frequently with

than maybe an average

individual.

the exposure

assessment we ’ re

where the

complete,

activities

contact

the site

looking at

exposures are

where would people

either currently or in the

future come into contact

the material at the site.

looking at

are the locations on

where this may occur.

looking at what

we’re

where

site

We’re

to these contaminants

Are they transported

put ridive dust or

site.

through

that nature.

where

actually come

it.     On this

where we

but then

the

something of

We’re looking at

people will

contact with

we have one area

the waste piles,

with

in

site

have

there

happens

on the

25
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And

So

are

contamination,

at both of

also look

of exposure,

other areas that have less

so we’re looking

those.

at routes

how

come in contact?

inhale the

they became

they ingest

water

where

would

Would

materials

available,

them, such

or maybe

it contacts

look at

of who

And we’re

agents of

ground

contact

skin~

we also

question

exposed?

different

people

they

because

would

as

dermal

the

the

was being

looking

populations, adolescents,

adults, children, and how

may come in contact with

at

they

the

contamination at

this assessment

on the fact that

currently zoned

we looked

scenarios,

the site.

based

the land is

as industrial,

at current exposure

and these are the
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We

So

The

adult andadolescent

trespassers.

also looked at future

if this property was to

and used for industrial

purposes and this is just an

assumption that we’re making

look at potential for how the

property may be used. We’re

looking at an outdoor and

indoor worker and we’re also

looking at a construction

worker.

we’re

data

about

waste

with

toxicity

calculate

routes

g o up

that we

soils,

looking

We’re

to

combining a

that She r tel just talked

from the site, from the

pile area, combining that

the exposure and the

of the chemicals to

risks.

of exposure

looked at were the

so in that case we’re

at potential ingestion.

looking at contact with
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1

2 For

3

4

5

And

The

the skin and

groundwater

again making

£nhalat ion .

we’re

assumption about

potential

workers onsite

their drinking

well that’s put

piles and that

exposure.

then we’re

looking at

sedlment.

incidental

contact.

risk assessment

future use

may be

water

into

would

also

surface

And again

ingestion

results, these are,

because they’re not

slide, but I’d just

walk you through it

answer more questions

also of this details

this was developed,

information

available in

assessment

that was

the risk

document,

where the

getting

from a

the waste

be their

water and

this is

and dermal

I apologize

on the

like to

and we can

And

of how

all of[ the

used is

which is
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So

We

in the

looking

what we found

one well MW-2S

identified and

waste piles and

concentrations.

at that as a

because the

repository.

at nhe data

is that

that was

this was

had the

So we

unique area

concentrations

significantly

other parts of

we did a risk

assessment for

we did a risk

the site wide

what we found

different

the site.

that we

range,

for taking

looked

those

about

adult

future

worker,

exceeded

which gives

action

at all of

there was

in the

highest

looked

were

from

this section and

assessment for

exposures. And

in both cases was

the risk

us support

at the site.

talked

and

receptors that I

current, adolescent,

trespassers and the

of the industrial

outdoor/indoor, and the
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2

3

4

5

So

We

construction worker.

results of this found

concentrating here on

have increased

we’re above the

what we found

ingestion of

the future if the

to receive their

225 days per year

from this one

would thlei r

found that

in i0,000,

risk range

contaminant

arsenic.

also looked at

potential for

affects for this

And

and

where

concerns and

risk range.

from

drinking water

worker

drinking

for 25

location,

risks be?

the risk was

which exceeds

and the primary

of concern is

the

I’m

we

in

were

water

years

what

And we

three

the

looked at what is

hazardous index.

basically looking

this is above the

that we would

the

non-cancer

worker and

considered

heai th

we

a

And that’s

at how high

exposures

consider would

3O
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So

I

So

I n

not have

effects.

typically

looking

this 230

what were

adverse

we’re

at an

times

found

health

contaminants of

arsenic,    cadmium,

iron, manganese,    and

should also mention

that ERA as well

Health Department

monitoring of wells and

find the levels were of

in those wells related

site, so that also was

separately.

what we’re really

HI of one, so

higher.    And

were the main

concern were

chromium,

thallium.

as the County

did offsite

did not

concern

to the

done

Thistalking about is

is the results of

the concentrations

the future we also

looked at a construction worker

who may be exposed through

digging down through the waste

onsite.

looking

onsite.

at
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And

For

We

deeper sections.     And

that that risk was

a ml 1 1 ion, which is

and

arsenic

into the

we found

three in

within 1[he risk range,

prima ry contaminant was

in soil

we looke~ at the

non-cancer hazard, which

5 . 2 agal n exceeding a

index o f one, and the

chemicals of concern

thallium and cadmium.

the scenarios that

we looked at we did

that the risk range

exceeded.

also

was

hazard

two

were

not find

was

looked at the

site wide data excluding well

MW-2 S and what we found for our

outdoor worker was the cancer

risk was within the risk range.

In the future with the non-

cancer hazard exceeded a hazard

index one, and the main

contaminants were chromium and
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And

manganese in groundwater.

also looked at the

future construction worker

these results indicate

we’re within the risk

and

that

range for

cancer and non-cancer.     And the

other exposures to the

sediments in soils were not

found to exceed the risk range.

I mentioned, in

addition to doing

health assessment,

information then for

an

provides

Sherrel

use in

decision,

ecological risk

it’s the same

approach where

at hazards to

receptors such

vertebrates and

site.

what

result

the human

which

and also for Kevin to

:their management

we also conducted

assessment,    and

type of an

you’re looking

ecological

birds and

plants on the

they found as a

of that assessment were
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that the

range for

evaluated

actions that

recommended

on the Inuman

This information

risks were

ecological

and therefore,

are being

tonight

health

that

just

last step in

investigation

information is

in

summarized

the

and

used

the feasibility

look at

and remedial

So I’ll turn

Sherrel.

within the

receptors

the

are based

assessment

I

is again, the

remedial

then this

by Sherrel

study to

MS . HENRY :

Like Marion

risk was

remedial alternatives

action objectives.

this back to

site. We

site an

addressing

Marion said,

areas of

The first

said, one

identified at

have to come

Objective

the risks.

therewere

the

up with

for

And as

two

unacceptable risks.

was industrial
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worker,

And

The

The

pos sibl y ingested

groundwater .    And the second

was

a construction

remedial

we

contact with the waste

worker. So

action objective

came up with was

eliminate director

associated with

from the soil or

also to minimize

contaminant

waste into

you know,

is done we

alternatives

risks posed

this site

different

first of

no action

required

sites.

for

a

that

to reduce

contact

contamination

the fill.     And

or eliminate

migration from: the

the groundwater.

once this

have to come up

to address the

by the site.     For

we looked at five

alternatives.

which was

alternative,

at

And

you would leave the site

is, you would do nothing.

second alternative

with

which is

all Super fund

that’s basically

as it
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that we looked at was

institution of controls

would be in the form of

would

that no one

water at: the

protect, to

at the site.

environmental easements

restrictive covenants.

basically being

could drink

site, and

restrict

A1 te<rnative three

containment and

a soil cover.

involve minor

waste pile an’d

six inches of

Basically what

that the waste

would be, they

graded, but they

within this area

would becovered

These

an

and/or

That

safe,     so

the

also to

activity

was

isolation

And this

regrading

covering

topsoil.

with

would

of the

it with

would happen is

piles on site

would be lightly

would stay

and then they

with soil

Alternative four, which

is consolidation and

containment with low-

36

COURTREPORTERNET.COM (800) 960-1861 500153



1

2

3

4

5

6

7

8

9

I0

Ii

12

13

14

15

16

17

18

19

2O

21

22

23

24

25

And

And

as

360

is,

that

close

this

permeability

clay, and it

equivalent.

part 360 is

governs how

a landfill.

would

clearing

the waste

soil cover, such

would be a part

And what that

the regulation

you would

involve

and consolidation of

piles and then you

would cover it, once it’s

consolidated

with 18 to 24

permeability

would act

rain water

the waste and

groundwater.

capped

topsoil

grow over

again,

piles,

there,

consolidated

which would

you would cover it

inches of low

soil and this

as a barrier so that

couldn’t mix with

then get into the

And this would be

’with six to 12 inches of

so that grass could

the cover.

these waste

instead of staying

:they would be

into a seven

look something

acre,

like
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So

The

So

And

this.

all the

would be

waste piles

consolidated

fifth

that we

excavation

approximately seven

it would be covered.

alternative

looked at was

and offsite

disposal.

would be

approxiraa tel y

into

acresand

Basically, the waste

digged up

48,000 tons and

be taken o f fsite forthis would

disposal

once

the the

Kevin discussed

we compared all

alternatives to

criteria,

from

one,

nine

and

of

criteria

which isone of the

four, range

alternative

action, range

$4,800,000.

all the alternatives

are compared to the nine

criteria, which Kevin went

through in detail.     And the

across from

which is no

zero to
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I

2

3

4

5

And

reason why

to get your

proposed remedy

recommending for

the Markhams ’ s

the proposed

is alternative

consolidation

permeability

we’re here today is

input on the

that EPA is

remediation

site.

remedy

four, which is

with a low-

soil cover.     And

like I said before, it

include 18 to 24 inches

barrier protection,

would

of a

The

In

low-permeability

followed by six to

top soil[.

cap would be graded

in order to so that

not puddle under the

will be able to run

addition, to address

soil

12

water

cap

off.

the contaminations of the

groundwater, environmental

easement would be put in

to restrict anyone from

drinking the groundwater

cover,

inches

will

and

at

place

on

of

it
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And

I n

site.

also, a site

management plan

place to

operation

issues.

addition,

we’re

EPA

do a

sure

site,

place, and

maintained.

deal

and

would be

with any

maintenance

because

leaving waste in

Supe rfund requires

five-year review

everything’s okay

that the grass

it’s being

Like I said, what EPA is

i s

put in

proposing

The site,

place,

that you

to make

with the

i n

is alternative four.

like I said, would

this.

we will

responsive

be part of

look

Once we

from

summarize

summary,

something

get

the

like

comments

community,

that in a

which would

the record of decision, which

would document the remedy that

is finally selected for the

4O
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MR.

As

At

site. I’ll

Mike.

BASILE:

I indicated

beginning of

thank you for

presenters

presentations

And we do have

in the office

other agencies

very active at

Mar khams site

from the DEC

Buffalo. And

turn it over to

at the

the meeting,

letting our

make their

this evening.

two indiviclual s

representing

I

that have been

the Peter Cooper

Maurice Moore

region out of

fromGary Beck

Healththe Cat ta raugus

Department.

this time,

entertain

may have.

raise your

you, ask

stating

address,

for our

we would

questions that you

I’ll just ask you to

hand, I’ll recognize

if you wouldn’t mind

your name and your

and spelling your name

court reporter.
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M m .

My

MS.

The

Questions?

THOMPSON:

name is Mark

Thompson, T-H-O-M- P-S-O-N .

124 Bentley Road.

current owners of

nowo

live at

are the

property

HENRY:

I

Who

this

current: owner is a

phone company, it’s the Peter

Cooper Corporation. I guess

you could say Peter Cooper

Corporation Two.    What happened

is that the original owner of

the site sold it to a foreign

company who then retained the

name Peter Cooper Corporation

been able to

is also

as I understand

County doesn’t

it,

take

and we haven’t

locate them.

MR. THOMPSON:

This property

tax exempt

so that the

it back?

MR. BASILE:
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MR

What

believe the County

could take it if they wanted

to I believe that since it

a Superfund site, there is

probably more liability

MR.

On

MR. THOMPSON:

Turn

associated

that it would

THOMPSON:

is this called

Deter Environmental

have the sign for

BASILE:

the site?

MS.

The

key

down at

HENRY:

gas wells,

showed you

the site,

MR. THOMPSON:

They’re in

that?

MS. HENRY:

Yeah, that’s

with them

be.

building

do they

the place?

environmental

across the

that I

have been

that’s

charge of

entrance?

located

their well

their well.

i s

on
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MR.

Where is

you ’ re

THOMPSON :

this one

talking

navigation,

where that

MS. HENRY:

They’re located

here, MW- 2F,

very close

is the well

it wasn ’~ t a

ins ta 1 1 ed ,

well that

previous

THOMPSON :MR.

I

can

is?

MS.

t O

well

about this

we get a

right

this

the

new

that’s

is what

well.

and that

well that

an

was put in as

invesnigations .

in

map

did some work back

there a couple

opening we 1 1 s~

HENRY:

is

This

well,

That

was

existing

part

of years ago

was part of the

remedial investigation

conducted

that we

of

MR. THOMPSON:

Conducted some samples,

but they didn’t go down

of

produce
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MS.

Are

MR.

You

them to the land owners they

did them up on the road, so

from

showing

you’re talking about

well sites those well

were the foundation on

landowners around the

Where were they done.

HENRY:

you talking

about ---?

THOMPSON:

said there was

samples taken away

sites that were

contamination

adjacent

sites

the

property .

those

youtell

were?

me where

MS.HENRY:

What we did

MR. THOMPSON:

Could

those sites

MR. BASILE:

None of them were taken

off the site then?

HENRY:

groundwater

MS.

The
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MR.

contamination

limited to

here, these

wells from

we really

anything

THOMPSON:

is

this

are

the

didn’t

basically

area right

downgrading

waste pile,

find

and

Groundwater is traveling

towards my property?

MR. HENRY:

It’s traveling here and

what’s hLappening is that it’s

recharging, runoff is

recharging to this wetland

right here. And like I said,

if we didn’t find anything in

these wells, which is very

close to the waste pile, you

know, you really don’t expect

to find anything further down.

THOMPSON:

a main channel

runs right

run

that

MR.

There’s

that

tracks that

my property

along the train

right through

has the water,
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MS.

The

MR.

You

so cont aminat ion ’ s

through.

HENRY:

thing

when it

wetland

that’s

actually

water

this

coming

MS.

Yeah, we

water

were

MR.

So

is, is that

comes down this

F and most any water

running down here is

the majority of the

that’s recharging into

wetland.

in the

water samples.

surface

and they

MS.

But

BAS I LE :

took samples

surface

HENRY:

took

samples

THOMPSON:

you took surface

water samples

property but

adjacent:

HENRY:

normally

happens

off of my

not any of

landowners?

what

if there’s

t he

down

i S
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MR.

A

find

where

to the

finding

contamination

it, you

the waste

site.     So

it there, we

wouldn’t: expect to

anything downgrading.

THOMPSON:

lot of

full

sediment:.

the water,

then we tend to

know, closer to

pile is, closer

if you’re not

really

find

don’t

top.

MR.

From

MR.

Yeah,

my ditches are

of oil

drain,

and stuff from

Sits right on top of

I mean my ditches

so it just sits on

BASILE:

sediment?

THOMPSON:

you could

my property,

running down

tracks.

BASILE:

understand

coming off

property?

see    on

Well the ditch

towards to the

i S

there’s oil

the site onto your
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MR. THOMPSON:

I don’t know

MR.

Now

where

coming from, but

are full of oil

I’mwondering if

samples

was not

BASILE:

what we

on my

aware

it’s

all

and

they

property

of it.

do an

do when you

investigation is

my ditches

that’s why

took any

and I

MR.

All

MR.

Well, we

it’s

at what we

source of

go outward

stop when

there is no

beyond :it,

we’ve identified

associated with

THOMPSON:

right.     So the

on my property

my property?

BASILE:

don ’ t

we start

and

do

that

contamination

feel that

problems

site.

believe is the

any contamination

from there and we

we find out

more

because we

the

that

oil

is coming from

yOU    can

believe

Actually,
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MR.

What

MS.

You

MR.

With

probably

after,    so

maps where

and we <:an

and maybe

come up and talk to us

we can show you the

we took the samples

show you what we did

figure out what’s

to    use

for Once you do

it?     You were

you use number four

a seven acre site,

you golng to do with

going on?

THOMPSON:

do you want

this property

anything to

suggesting

and burry

what are

it then?

HENRY:

mean do with

site?

THOMPSON:

the site

Are you

zoning

meant

the

exactly?

going to

so it’s no

fc) r industrial

change the

longer to be

there or?

MR. BASILE:

What we’ll do is

environmental

put an

easement on the

5O
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MR.

So

MR.

And

The

In

site, so that no one can put a

well into the contaminated

water.

THOMPSON:

what if someone does

come and put something else on

there?

BASILE:

what also we’ll do

is have a site manager plan and

on this easement will say

anything that’s done on the

sire cannot disturb that cap.

idea of the cap is

twofold.     One is to keep

anybody from touching any

materials.

is to stop rain

through the

materials and

substances run

the hazardous

the other

from going

hazardous

hazardous

the main

order to

obviously

in place.

water.

do that,

the cap

So we

has to

will be

of

And

water

to have

off

stay

doing
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MR.

What

MR.

Land

periodic: inspections

sure that happens.

restrictions on the

the land can’t be used

that it would disrupt

THOMPSON :

I ’m looking for

here is a change

to make

We will put

land, that

in a way

that.

of zoning so

that people can’t

period.

BASILE:

use decisions are

use it

not federal decisions, they’re

local decisions.

MR. THOMPSON:

Well, we can change that

on a local level and change it

back to j us t top soi 1 .

MR. BASILE:

The industrial is

probably the most other

sites have been Super fund

sites have been reused.

ago when that happened if

wouldbe a development

Y, ears

there

plan in
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place now,    someone

plan, they want to

incorporate that cap

the plan .     Once you

cap on 15here, you

can take that out

use

MR.

That

THOMPSON:

definitely

seven    acres

everything else

wetlands.

would

with

with

the

can do

you want

MS. HENRY:

Uh-huh (yes)

MR. BASILE:

Right.

MR. THOMPSON:

I mean you

whatever

MR. BASILE:

Right.     You

anything

will allow

it doesn’t

wouldn’t

would have a

use it and

through

do get that

pretty much

of productive

of

except

with it?

for

can do

that the local

to happen as

affect as

be able to put

zoning

long as

in you

a well
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MR.

My

MR.

in

that

out ,    or

anything

that cap .

the cap

land for

even right outside of i t,

would draw contamination

you couldn’t do

that would disturb

But you could go

and you could use

something else.

THOMPSON:

off

that

last question is why

isn ’ t this property posned

right now~ There ’ s no

boundaries to know where it i s .

My property line, I don ’ t know

where it i s .     I know it was

surveyed when you were there a

couple of years ago.

BASILE:

There is the roadance

law, but you’re right, we

should look into that.

HENRY:

other questions?

HUTCHIOSON :

Hut chioson,

H-U-T-C-H- I-O-S-O-N .

MS.

Any

MR.

Mike

The fill
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MR.

What

And

pile that

create,

underneath

envisloning

generatlon?

BASILE:

we’ll be

pushing all

make it one

covering it

be putting

it      In

the waste

won’t even

just be

area and

on top of

the idea

would if

building a

put a liner

in this

a landfill,

a cap on it

prevent

you’re going to

there will be no

it you’re not

any leachate

doing is

of the piles

big pile then

liner

to

and

will northere.     We

a liner underneath

fact, a good deal o f

material probably

be moved. We’ll

consolidating it to one

then have a cap placed

it.

for the cap

prior to the

new fill, you would

underneath it, but

when you’re closing

you would just put

to try to
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1 MR.

2 Do

3

4

5 MR.

One

MS.

Any

MR.

Yes,

MR.

Long

MR.

All

HUTCHIOSON :

you have an estimate

on what the leachate

be?

BASILE:

thing that

note is that

groundwater

contamination

off that area or

the first place

years.     We think

improve things

less likely to

HENRY:

o<her questions?

BASILE:

Mike?

HUTCHIOSON :

I should

since the

has not

hasn’t

the

in all

this

and maybe

migrate

term stewardship in

this who’s going to

the plan?

BASILE:

of them.     The

question, I guess that

area ’would

the

migrated

pile in

these

can only

eve n

further.

pay for

I    wa s
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expecting to answer is what’s

going to happen next and when

will it be? When will we be

out on

site.     After

decision, we

potentially

there doing anything

we make a

the

and attempt

remediate

What we want

under the

would like

out there

we go into

the

to

will approach the

responsible parties

The

to have them

site.

do is

EPA over site, we

them to actually go

and do the work.     If

a period of

negotiation, s

lasts

with them, it

four to six

are what’s accepted

they

thing

they

for it

do

usually

months.

result

them that

Another

of a

negotiation

in convincing

should do this .

that carl happen is that

will tell us they’ll pay

right thenand we will go

it.
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If

So

And

MR.

Are

that fails, we

order them to

could use the

do it and then

them to pay us

could

do it, or we

fund for them to

go out after

back afterwards.

right now

know who’s

doing the

will be

because

site, we

five

make

have

involved

if we

are

years to

sure that

selected

we don’t

actually going to be

paying for i t . EPA

in this site,

leave waste on

required every

do this review

the remedy we

and implemented

remains protected.

the environmental

easement that will be

the site, restricting

the State will have

of that easement to

one disturbs

extracts the

HUTCH IOSON :

there different

at this site or

to

put on

the site,

stewardship

be sure no

of a

the cap or

groundwater.

PRPs

the use
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PRP at this site?

MR. BASILE:

Recently, we can’t find.

There ’ s a French company,

is defunct and we haven’t

able to find any

representatives

MR.

Are

MS.

Here

assets

MR.

We

can

will be, but

able to.

HUTCHIOSON :

there any

of them

that they had.

find them, believe

we haven’t

thatregulations

have some of

manufacturers

the original

we also have

use the PRPS?

HENRY:

they are.

basically the

for New York.

LYNCH:

do

II

to

and

the Peter Cooper

They’re

same

which

been

or any

If we

me they

been

say you can’t

PRP, except

the

who said wait

glue factory

the owners of

Corporation as
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And

MR.

Any

that to Vucele ’

that their as s e t s

they sold

(phonetic)

are put into

still exist

responsible

them to step up to

and pay for that.

the group that did

study other than

the other timing

a trust and

and they are

party and we

the

They

the

our own.

on

will

a

expect

plate

were

actual

should take

period of

we’ll decide

the work or

then we

design

that it

about two

out there

dirt.

this is that it

about six months

negotiations where

who actually does

pays for the work,

would go through a

period and I think

would be probably

years before we go

and actually move

BASILE:

other questions?

there aren’t any

questions,

once again

If

other

I ’ ii just remind you

that we are still on

6O

COURTREPORTERNET.COM (800) 960-1861 5 0 017 7



®

1

2

3

4

5

6

7

8

9

I0

II

12

13

14

15

16

17

18

19

2O

21

22

23

24

25

the

period,

the 9th.

that we

evening

30 day public

which ends

All the

talked

the

the remedial

feasibility

comment

on September

documents

about this

risk assessment,

investigation,

study, are located

in your

Once we’ve

anymore

local repository.

received

public comment, we will

And

then issue, as Kevin indicated,

a record of decision, you ’ ll

hear about the record of

decision of course, in

correspondence as well as

through the local media.

if there aren’t any

further questions, we’ll remain

for a slhort period of time

following and I thank you for

participating. Thanks for

taking the time to come out

this evening.    Thank you.

**PUBLIC HEARING CONCLUDED**

**AT 7:20 P.M.**
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KELLEY DRYE
COLLIER, SHANNON

John L. Wittenborn
Partner
202.342.8514
jwittenborn@kelleyd~’e.com

September 8, 2006

Ms. Sherrel Henry
US Environmental Protection Agency
Region II
Emergency and Remedial Response Division
290 Broadway, 20th Floor
New York, NY 10007-1866

Peter Cooper Landfill NPL Site, Markhams New York
Comments on USEPA August 2006 Proposed Plan

Dear Ms. Henry:

On behalf of Wilhelm Enterprises, Inc. and the Tannery PRP Group, composed of Brown
Shoe, GST Automotive Leather, Prime Tanning Company, Seton Leather, and Viad Corp
(collectively the "Cooperating PRP Group") we submit the following comments on the U.S.
Environmental Protection Agency’s Proposed Plan, dated August 2006, for remediation of the
Peter Cooper Superfund Site located in the Township of Dayton, New York (Markhams Site).
Having fully cooperated with EPA since February 2001 in developing plans for a remediation of
the Markhams Site, and having prepared and implemented, through Benchmark Environmental
Engineering and Science, .PLLC ("Benchmark"), the Remedial Investigation and Feasibility
Study, we are hopeful that these comments will be carefully considered as F, PA develops a final
remedy for the Markhams Site.

I° The Risk Asse, ssment for the Site Demonstrates that a Minimal "Part 360"
Equivalent Cover System Is More Than Sufficient to Fully Protect Against
All Identified Risk

The approved Human Health Risk Assessment for the Markharas Site (Geomatrix
Consultants, July 2006) concluded that risks from soil and waste fill contaminant exposure
pathways are within acceptable ranges under the current (unconsolidated, uncovered) condition.
Thus, frankly, even the "No Action" alternative, or at minimum an Institutional Control
alternative, would be sufficient to protect against human health risks. Certainly, a full Part 360
equivalent cover system is unnecessary for that purpose. While the PRP Group is not
recommending the "No Action" alternative or a remedy that includes only an institutional
control, or even Alternative 31 (a 6-12 inch soil cover), the risk assessment makes clear that the
final remedy need not assume all of the attributes of a full Part 360 cover system in order to
provide adequate public health protection.

Kelley Drye & Wa,’,’e,~ LLP Vv’ashh~gton Ha,’bot~r 3050 K Street. NW    St:ire 400 W~shingt,:.,rL DC 20007
Tel: 202.342.8400 f~x:202.342.84SI

N~.~" York Washm£ ton. C)C Tysoos Cot ne, Chicago Stamford Por s ;l,:mnv ~r,..’:,set~
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Ms. Sherrel Henry
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The only unacceptable human health risks identified in the risk assessment were
attributable to site groundwater ingestion for the hypothetical future industrial worker, and
dermal contact with groundwater for the hypothetical future construction worker, with the latter
of these only posing unacceptable risk if MW-2S is considered representative of site-wide
groundwater conditions. As discussed in the July 2006 Feasibility Study, MW-2S data is not
believed to be representative of Site groundwater. Accordingly, site groundwater ingestion by
the hypothetical future industrial worker is the only potential exposure pathway yielding
unacceptable health risks. The August 2006 Proposed Plan calls for addressing this exposure
path via an institutional control, in the form of an environmental easement and/or restrictive
covenants, that would restrict the use of groundwater as a source of potable or process water
unless groundwater quality .standards are met. While EPA may argue that a thicker, lower
permeability cover will better assure that groundwater is protected from effects of leaching of
waste/fill constituents, Synthetic Precipitation Leaching Procedure ("SPLP") testing performed
during the Feasibility Study illustrates very low leaching potential for the constituents of
concern) In fact, if a dilution attenuation factor (DAF) of 100 were applied to the leachate
generated via the SPLP test, the constituents of concern would meet Class GA groundwater
quality standards.(Note: a DAF of 100 is consistent with NYSDEC policy per TAGM HWR-94-
4046), Thus, there is no human health risk that has been identified at the Site that would
necessitate implementation of a full Part 360 cover system with compaction levels less than 1 x
10.6 cm/sec.

The cover system in Alternative 4 (the preferred remedy) includes 6-. 12 inches of top soil
and 18-24 inches of low pelrneability soil. The ostensible purpose of these soil cover system
components is to achieve the two Remedial Action Objectives identified in the Proposed Plan:

Reduce or eliminate any direct contact threat associated with the contaminated
soils/fill; and

Minimize or eliminate contaminant migration from contaminated soils to the
groundwater.

The first of the Remedial Action Objectives can easily be met by using 6 inches of top
soil and 18 inches of low permeability (1 x 10-6 cm/sec) cover material. Two feet of cover soil
would completely eliminate any direct contact risk. The second remedial action objective is also
achieved by placing a minimum level of cover material (24 inches) compacted to a permeability
level of 1 x 10.6 cm/sec.

The waste piles have been undisturbed at this site for more than 30 years. It is highly unlikely
that the addition of more cover material will have any impact on leaching rates for the Chemicals
of Concern.
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Alternative 4 is already estimated to cost approximately $500,000 more than
Alternative 3, without any significant additional environmental or human health protection. The
estimated costs for Alternative 4 in the Feasibility Study Report ($1.3 million present value) does
not contemplate 36 inches of cover soil, or for a compaction level less than 1 x 10-6 cm/sec.
Thus, a remedy requiring a cover system at the high end of the Alternative 4 range would be
even more expensive for no additional benefit.

The approved Screenimg-Level Ecological Risk Assessment for the Markhams Site
(Environmental Risk Group, August 2006) concluded that unacceptable ecological risks are
likely highly localized, and are attributable primarily to direct soil/fill exposure. Placement and
maintenance of a cover comprised of 6 inches of top soil and 18 inches of low permeability (1 x
10"6) cover soil is more than adequate to protect against incidental waste fill contact by site
wildlife. Thus, a more protective remedy also is not warranted or justified from an ecological
risk or cost perspective.

I1. To the Extent: New York State "Part 360" Regulatory !Requirements Are
Appropriately Identified As An "Applicable or Relevant and Appropriate
Requirement" (ARAR) for the Maridaams Site, the Proposed Plan Clearly
Exceeds All Part 360 Applicable Requirements

In Comments submitlmd to EPA on June 1, 2005 relating to determination of the
appropriate remedy to be implemented at the Peter Cooper Landfill Superfund Site at Gowanda,
New York (Gowanda Site), the Cooperating PRP Group demonstrated that 6 NYCRR Part 360 is
not an ARAR for the Gowanda Site. For identical reasons, Part 360 is not art appropriate ARAR
for Markhams2 However, as with the Gowanda Site, even if Part 360 is identified as an ARAR
for this Site, a cover system consisting of 6 inches of top soil and 18 inches of low permeability
(1 x 10-6 em/sec) cover soil fully complies with all applicable Part 360 requirements.

As stated in our submissions on the Gowanda remedial action plan, to the extent that the
landfill closure and post-closuxe requirements of 6 NYCRR Part 360 constitute an ARAR for the
Markhams Site, that ARAR:, by definition and requirement, includes 6 NYCRR Part 360-
1.7(a)(3)(viii)(d), which provides, in pertinent part:

(viii) Landfills shall meet the following closure and post closure requirements: . .. (d)
landfills with an approved closure plan that have ceased to accept waste before

2 6 NYCRR Part 360 became effective on December 3 I, 1988. Landfills closed prior to that date

are not required to comply With the current Part 360 requirements. Because: the Markhams Site
"landfill" was closed with the approval of the New York State Department of Conservation
(NYDEC) in 1972, Part 360 is not appropriately identified as an ARAR in developing a remedy
for the Superfund Site.
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October 9, 1993 must meet the closure and post-closure requirements of the regulations
in effect the day the closure plan was approved.

For landfills (1) that ceased accepting waste before October 9, 1993; and (2) that had an
approved closure plan, the only requirements that must be met under Part 360 are the closure
and post-closure requirements of the regulations in effect the day the closure plan was approved.

The Markhams Site "landfill" meets the two criteria of subpart (d) of Part 360. PCC used
the Site for disposal from 1!955, when the company purchased the Markhams property, until
1972, when animal glue production ceased at the Gowanda Plant. As of September 1971, it was
reported that approximately 9,600 tons of residuals had been placed at the Peter Cooper
Markhams Site over an approximately 15-acre area. In addition, PCC transferred approximately
38,600 tons of previously accumulated residual materials from its Gowanda site to the Markhams
Site between August 1971 and late 1972. These materials were transferred to Markhams as part
of and in compliance with a June 1971 New York State Supreme Court Order and Judgments,
Index No. 30356, which required PCC to remove all or part of the residual piles that had
accumulated on the Gowanda property between approximately 1925 and October 1970. PCC’s
1971/72 transfer of materials to Markhams pursuant to this Order was the last disposal activity
that occurred at the Marldaanls Site. Accordingly, the Site ceased accepting waste long prior to
October, 1993.

Closure of the Markhams landfill was conducted pursuant to a closure plan approved by
DEC. DEC brought suit and obtained a judgment against PCC that required closure of the
Gowanda Site under NYDEC’s supervision and to NYDEC’s satisfaction. That closure plan,
contained in PCC’s Solid Waste Management Report, dated September, 1971, required the
Gowanda waste to be remow.’d and transferred to the Markhams landfill. Jlae Report identified
with great specificity how the.. waste would be disposed of and handled at Markhams. The nearly
two year chain of correspondence between NYSDEC and PCC following issuance of the New
York State Supreme Court Order and Judgment undeniably demonstrates that DEC was fully
aware of and approved the plan for waste placement and closure at lahe Markhams Site.
NYSDEC supervised and approved the work at Markhams (as well as Gowanda) and has
involved in and satisfied with the closure activities relative to the Markhams landfill

In 1972, there were no New York State regulations governing closure and post-closure
requirements. Accordingly, under Part 360’s applicable subpart (d), no closure or post-closure
requirements need be met to satisfy the Part 360 regulatory framework. Only the requirements
of the 1972 closure plan are applicable to this site. That closure plan was approved and carried
out to DEC’s satisfaction. Thus, to the extent that Part 360 is identified as an ARAR for the
Markhams Site, no additional closure or capping requirements are necessary to fully satisfy this
regulation.
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Notwithstanding the absence of a specific ARAR compelling them to do so, the
Cooperating PRP Group proposed in its Feasibility Study to enhance the current cover system in
existence at the Site by consolidating the waste/fill material at the Site, followed by installation
of a protective low permeability cover system. Such a cover system will meet both the site
Remedial Action Objectives and any ARAR based on Part 360.

The cooperating PRPs support a remedy for the Markhams site that is sufficient to
address the minimal level of risk identified at the site. The risks do not warrant a full Part 360
cover system that would add significant additional cost without any significant reduction in risk.
Alternative 4 that includes a 6 inch top soil layer and 18 inches of law permeability (1 x 106)

cover soil is more than sufficient to meet the Remedial Action Objectives and the requirements
of CERCLA. Any cover s, ystem more protective than this is unnecessary and unwarranted.

Sincerely,

Johri L. Wittenborn
Counsel to Tannery PRP Group
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STATEMENT OF WORK
Peter Cooper Markhams Site

Town of Dayton, Cattaraugus County, New York

I. WORK TO BE PERFORMED

The objectives of the work (hereinafter "Work," as defined in Section IV of the Consent Decree
to which this Statement of Work (SOW) is attached) to be conducted at the Peter Cooper
Markhams Site (hereinafter referred to as "the Site") are to:

¯ Reduce or eliminate any direct contact threat associated with the contaminated
soils/fill; and

¯ Minimize or eliminate contaminant migration from contaminated soils to the
groundwater.

These objectives shall be met through implementation of the remedy selected in the
Environmental Protection ,Agency’s (EPA’s) Record of Decision (ROD) at the Site issued
December 1, 2006, attached as Appendix A to the Consent Decree. The Settling Defendants
shall finance and perform the Work in accordance with the Consent Decree, the ROD, and this
SOW, including all terms, conditions and schedules set forth herein or developed and approved
hereunder.

The major components of the Selected Remedy for the Site are:

Consolidating the waste/fill piles into 7 acres or less, then capping the
consolidated wastes with a low permeability soil cover, consistent with the
requirements of 6 NYCRR Part 360, including seeding with a mixture to foster
natural habitat. Waste piles moved during consolidation will be removed to
native soil. Removal to this depth will ensure that any remaining contaminants
will be within background concentrations.

Imposing institutional controls in the form of an environmental
easementJrestrictive covenant filed in the property records of Cattaraugus County
that will at a minimum require: (a) restricting activities on the Site that could
compromise the integrity of the cap; and (b) restricting the use of groundwater as
a source of potable or process water unless groundwater quality standards are met.

Developing: a site management plan (SMP) that provides for the proper
management of all Site remedy components post-construction, such as
institutional controls, and shall also include: (a) monitoring of groundwater to
ensure that, following the soil consolidation and capping, the contamination is
attenuating and groundwater quality continues to improve; (b) an inventory of any
use restrictions on the Site; (c) necessary provisions for ensuring the
easement/covenant remains in place and is effective; (d) provision for any



II.

III.

operation mad maintenance required of the components of the remedy; and (e) the
owner/operator or entity responsible for maintenance of the Site to complete and
submit periodic certifications concerning the status of the institutional and
engineering controls for the Site.

PERFORMANCE STANDARDS

The Remedial Design (RD) shall be designed to achieve compliance with the
Performance Standards, which shall include and be consistent with the requirements set
forth in the ROD. The RD shall also be designed to achieve compliance with all legally
applicable and relevant and appropriate requirements (ARARs) as set forth in the ROD.

PROJECT sUPERVISION/MANAGEMENT~ PROJECT COORDINATOR

Supervising Contractor

The RD, Remedial Action (RA), and any other technical work: performed by Settling
Defendants pursuant to the Consent Decree shall meet any and all requirements of
applicable federal, state and local laws and be performed under the direction and
supervision of a qualified licensed professional engineering firm. Within ten (10)
calendar days after the lodging of the Consent Decree, Settling Defendants shall notify
EPA, in writing, of the name, title, proposed responsibilities and qualifications of the
Supervising Contractor. All plans and specifications shall be prepared under the
supervision of, and signed/certified by, a licensed New York professional engineer.
Selection of the Supervising Contractor shall be subject to approval by EPA.

Project Coordinator

Within twenty (20) calendar days after lodging of this Consent Decree, Settling
Defendants shall notify EPA, in writing, of the name and title of the Project
Coordinator who may be an employee of the Supervising Contractor. The Project
Coordinator shall be responsible for the day to day manageme, nt of all Work to be
performed pursuant to this Consent Decree. The Project Coordinator shall have
adequate technical and managerial experience to manage all Work described in
this Statement of Work and under this Consent Decree. The Project Coordinator
shall be knowledgeable at all times about all matters relating to activities
regarding the RD andRA. The Project Coordinator shall be the primary contact
for EPA on all matters relating to Work at the Site and should, be available for
EPA to contact during all working days. The Project Coordinator shall not be an
attorney.

IV. PRE-REMEDIAL DESIGN AND REMEDIAL DESIGN ACTIVITIES

The RD activities to be performed in the implementation of tile selected remedy for the
Site include, but are not limited to, the following:
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A. Development of plans and specifications to consolidate the waste/fill piles into 7
acres or less, then capping the consolidated wastes with a low permeability soil
cover.

B° Development of plans and specifications for the performance of air monitoring
during construction/remedial activities at the Site to ensure that air emissions
resulting from the activities meet applicable or relevant and appropriate air
emission requirements.

C. Develop plans to implement institutional controls that will protect future site users
from contamination left on-site.

D° Development of a SMP as part of operation and maintenance (O&M) of the Site
remedy.

E. Develop plans and specifications for the performance of groundwater monitoring.

REMEDIAL DESIGN WORK PLAN

Within sixty (60) days of the date on which Settling Defendants receive written
notification from FPA of an authorization to proceed, Settling Defendants shall submit a
detailed RD Work Plan for the design of the selected remedy to EPA for review and
approval. The RD Work Plan shall provide for the collection of all data needed for
performing the necessary RD activities.

The Work Plan shall comply with CERCLA and relevant EPA guidance, including the
EPA document entitled Guidance on Oversight of Remedial Designs and Remedial
Actions performed by Potentially Responsible Parties, (OSWER directive 9355.5-01,
EPA/540/g-90-001), dated April 1990 and shall be in confomaance, inter alia, with the
Superfund Remedial Design and Remedial Action Guidance, ,dated June 1986, and other
relevant EPA guidance documents.

The RD Work Plan shall include plans and schedules for implementation of RD tasks,
and shall include, but not be limited to, the following items listed in V.A.-C. below:

A.    Quality Assurance/Quality Control Proiect Plan

For all sampling required for the Remedial Design phase of the Work, a Quality
Assurance/Quality Control Project Plan (QAPP) shall be prepared consistent with
EPA Requirements for Quality Assurance Project Plans for Environmental Data
Operations, (EPA QA/R-5, March 2001), and Guidance for Quality Assurance
Project Plans, (EPA QA/G-5, EPA/240/R-02/009, December 2002), and
subsequent amendments to such guidelines. The QAPP shall also be consistent



with the Uniform Federal Policy for Implementing Quality Systems (UFP-QS),
EPA-505-F.-03-001, March 2005 or newer, Uniform Federal Policy for Quality
Assurance Project Plans (UFP-QAPP), Parts 1,2 and 3, EPA-505-B-04-900A, B
and C, March 2005 or newer, and other guidance documents referenced in the
aforementioned guidance documents. Amended guidelines shall apply only to
procedures ,conducted after such notification. The QAPP shall include the
following dements:

° A detailed description of the sampling, analysis, and monitoring that shall
be performed during the RD phase, consistent with this SOW, the ROD,
and the Consent Decree. At a minimum, the QAPP shall provide a plan
for sampling surface and subsurface soils to define the specific limits of
the contamination.

.
All sampling, analysis, data assessment, and monitoring shall be
perfarmed in accordance with the guidance provided on EPA Region 2
Quality Assurance Homepage (http://www.epa.gov/region02/
desaJhsw/sops.htm) or an alternate EPA-approved test method, and any
updates thereto and the guidelines set forth in the Consent Decree. All
testing methods and procedures shall be fully documented and referenced
to established methods or standards.

.

.

.

The QAPP shall also specifically include the following items:

a° An explanation of the way(s) the sampling, analysis, and
monitoring will produce data for the RD phase;

b. A detailed description of the sampling, analysis, and testing to be
performed, including sampling methods, analytical and testing
methods, sampling locations and frequency of sampling;

c. A map depicting sampling locations; and

d. A schedule for performance of specific tasks.

In tile event that additional sampling locations and analyses are utilized or
required, Settling Defendants shall submit to F.PA an addendum to the
QAPP for approval by EPA.

The QAPP shall address the following elements:

Project Management

a.

b.
Title and Approval Sheet
Table of Contents and Document Control Format



,

c°

d.
e,o

f.
g.
h.
i.

Distribution List
Project/Task Organization and Schedule
Problem Definition/Background
Project/Task Description
Quality Objectives and Criteria for Measurement Data
Special Training Requirements/Certific, ation
Documentation and Records

Measurement/Data Acquisition

jo

k.
1.
m.

n.

o.

po

q.

ro

S.

Sampling Process Design
Sampling Methods Requirements
Sample Handling and Custody Requirements
Analytical Methods Requirements
Quality Control Requirements
Instrument/Equipment Testing, Inspection, and Maintenance
Requirements
Instrument Calibration and Frequency
Inspection/Acceptance Requirements fi~r Supplies and
Consumables
Data Acquisition Requirements (Non-Direct Measurements)
Data Management

Assessment/Oversight

t°

U.

Assessments and Response Actions
Reports to Mmaagement

Data Validation and Usability

V°

W.

X.

Data Review, Validation, and Verification Requirements
Validation and Verification Methods
Reconciliation with Data Quality Objectives

In order to provide quality assurance and maintain quality control with
respect to all samples to be collected, Settling Defendants shall ensure the
following:

a. Quality assurance and chain-of-custody procedures shall be
performed in accordance with standard EPA protocol and
guidance, as provided in the Region 2 Quality Assurance
Homepage referred to above, and the guidelines as set forth in the
Consent Decree.

b. Settling Defendants shall ensure that all laboratories they use for
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do

analysis of samples taken pursuant to the Consent Decree participate in
an EPA or EPA-equivalent quality assurance/quality control (QA/QC)
program. Settling Defendants shall only use laboratories that have a
documented Quality System which complies with ANSI/ASQC E4-
1994, Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology
Programs, (American National Standard, January 5, 1995), and EPA
Requirements for Quality Management Plans (QA/R-2), (EPA/240/B-
01/002, March 2001) or equivalent documentation as determined by
EPA. EPA may consider laboratories accredited under the National
]Environmental Laboratory Accreditation Program (NELAP) as
meeting the Quality System requirements.

C. The laboratory to be used must be specified. If the laboratory
participates in the Contract Laboratory Program (CLP), for the
analyses to be performed for this investigation, then project specific
Performance Evaluation (PE) samples will not be required. If the
proposed laboratory does not participate in the CLP, then PE samples
must be analyzed to demonstrate the capability to conduct the required
analysis prior to being approved for use. Once a non-CLP laboratory
l~as been selected, the laboratory should submit a copy of their
Laboratory Quality Assurance Program Plan to EPA for review and
approval.

For any analytical work performed at a non-CLP laboratory, including
1Lhat done in a fixed laboratory, in a mobile laboratory, or in on-site
:screening analyses, Settling Defendants must submit to EPA a "Non-
CLP Superfund Analytical Services Tracking System" form for each
!laboratory utilized during a sampling event, within thirty (30) days
after receipt of the analytical results. Upon completion, such
documents shall be submitted to the EPA Project Coordinator, with a
copy of the form and transmittal letter to:

Regional Sample Control Center Coordinator
EPA Region 2
Division of Environmental Science & Assessment
:2890 Woodbridge Avenue, Bldg. 209, MS-215
Edison, NJ 08837

The laboratory utilized for analyses of samples must perform all analyses
according to accepted EPA methods as documented in the Contract Lab
Program Statement of Work for Organic Analysis,(OLM04.3) or the latest
revision, and the Contract Lab Program Statement of Work for Inorganic
Analysis, (ILM05.3) or the latest revision, or other EPA approved
metlhods. Information on the Superfund Analytical Services/Contract
Laboratory Program is available at
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http ://www.epa.gov /superfund/pro~alns/clp/methods.htm

e. Unless indicated other,vise in the approved QAPP, all data will be
validated upon receipt from the laboratory.

fi Unless indicated otherwise in the approved QAPP, submission of the
validationpackage (checklist, report, and Forrn I containing the final data)
to EPA, will be prepared in accordance with the provisions of
Subparagraph h., below.

g. Assurance that all analytical data that are validated as required by the
QAPP are validated according to the procedures stated in the EPA Region
II Contract Lab Program Organics Data Review and Preliminary Review
(SOP #HW-6, Revision 12), dated March 2001, or the latest revision, and
the Evaluation of Metals Data for the Contract Laboratory Program (SOP
#HW-2, Revision 11), dated January 1992 or tJhe latest revision, or EPA-
approved equivalent procedures. Region 2 Standard Operating Procedures
are available at: http://www.epa.gov/region02/desa/hsw/sops.htm

h. Unless indicated otherwise in the approved QAPP, Settling Defendants
shall require deliverables equivalent to CLP data packages from the
laboratory for analytical data. Upon EPA’s request, Settling Defendants
shall submit to EPA the full documentation (including raw data) for this
analytical data, EPA reserves the fight to perform an independent data
validation, data validation check, or qualification check on generated data.

i. Settling Defendants shall insert a provision in :its contract(s) with the
laboratory utilized for analyses of samples, which will require granting
access to EPA personnel and authorized representatives of EPA for the
purpose of ensuring the accuracy of laboratory results related to the Site.

Upon request, Settling Defendants shall allow split or duplicate samples to
be taken by EPA and the State or their authorized representatives. Settling
Defendants shall notify EPA not less than twenty-eight (28) days in
advance of any sample collection activity unless shorter notice is agreed to
by EPA. In addition, EPA shall have the fight to take any additional
samples that EPA deems necessary. Upon request, EPA shall allow
Settling Defendants to take split or duplicate samples of any samples it
takes as part of EPA’s oversight of Settling Defendant’s implementation of
the Work.

k° Settling Defendants shall submit to EPA three (3) copies of the results of
all sampling and/or tests or other data obtained or generated by or on
behalf of Settling Defendants with respect to t]ae Site and/or the
implementation of the Consent Decree within ten (10) days of the date
when those results or data become available to Settling Defendants, unless
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B°

EPA agrees otherwise.

Health and ;Safety Contingency Plan (HSCP)

A Health and Safety Contingency Plan (HSCP) for all activities performed under
the Consent Decree shall be developed by Settling Defendants to address the
protection of public health and safety and the response to contingencies that could
impact public health, safety, and the environment. The HSCP shall satisfy the
requirements of the Occupational Safety and Health 6~idance for Hazardous
Waste Site Activities, (June 1990, DHHS NIOSH Publication No. 90-117), and the
Occupational Safety and Health Administration, U.S. ]Department of Labor
(OSHA) requirements cited below:

° All site activities shall be performed in such a ]manner as to ensure the
safety and health of personnel so engaged. All site activities shall be
conducted in accordance with all pertinent general industry (29 CFR Part
1910) and construction (29 CFR Part 1926) OSHA standards, and EPA’s
Standards Operating Safety Guides (OSWER, 1988), as well as any other
applicable State and municipal codes or ordinances. All site activities
shall comply with those requirements set forth in OSHA’s final rule
entitled Hazardous Waste Operations and Emergency Response, 29 CFR
{}1910.120, Subpart H.

2. The HSCP shall include, at a minimum, the following elements:

a° Plans showing the location and layout of any temporary facilities to
be constructed on or near the Site;

b° Description of the known hazards and evaluation of the risks
associated with the Site and the potential health impacts related to
the site activities;

C° List of key personnel and alternates responsible for site safety,
response operations, and protection of the public;

d° Description of levels of protection (based on specified standards)
to be utilized by all personnel;

e° Delineation of Work, decontamination,, and safe zones, and
definitions of the movement of zones;

f. Description of decontamination procedures for personnel and
equipment, and handling and removal of disposable clothing or
equipment;

g. Incidental emergency procedures whicl~ address emergency care for



C.

personnel injuries and exposure problems, and Containment
measures. These procedures shall include evacuation routes,
internal and external communications procedures for response to
fire, explosion, or other emergencies, the name of the nearest
hospital and the route to that hospital. Local agencies with the
capability to respond to emergencies shall be identified and their
capabilities shall be described. A description of the procedures for
informing the community of these measures shall be outlined;

h. Description of the personnel medical surveillance program in
effect;

Description of monitoring for personnel safety;

j. Description of routine and special personnel training programs; and

ko Description of an air monitoring program to determine
concentrations of airborne contaminants to which workers on-site
and persons near the site boundary may’ be exposed. The results of
work-zone air monitoring may be used as a trigger for
implementing site-boundary air monitoring, additional control
measures, and/or cessation of work.

Description of Remedial Design Tasks

The RD Work Plan shall include a detailed description of all other RD tasks (see
Sections IV. and V., above) to be performed, along with a schedule for
performance of those tasks. Such tasks shall include, at a minimum, the
preparation of the RD Reports required by Section VII., below, and tasks
necessary to ensure compliance with ARARs, as outlined herein and in the ROD.
The RD Work Plan shall include an outline of the requirements of the RD
Reports.

1. Access and Other Approvals

The RD Work Plan shall include descriptions of any approvals which
Settling Defendants will need to comply with the Consent Decree, with the
exception of those approvals needed from the EPA. This description shall
detail how such approvals will be sought, and shall include a schedule for
obt~fining all necessary approvals. Such approvals shall include the
consent of owners of property at or near the site regarding access to
conduct sampling, monitoring, remediation, restoration or other activities,
in accordance with the Consent Decree, and approval from any off-site
facility accepting waste materials from the Site. This description shall be
amended if subsequent approvals are required.



.
Remedial Design Schedules, Draft Schedule for Remedial Action, and
Monitoring

The RD Work Plan shall include a schedule covering all RD activities,
including but not limited to, the submittal of the RD Reports listed in
Section VII., below. The RD Work Plan shall also include a draft
schedule for RA and monitoring activities. The schedule shall be in the
foml of a task/subtask activity bar chart or critical path method sequence
of events.

.
The draft schedule for RA and monitoring activities may be revised during
the remedial process, subject to the EPA’s approval.

.
The RD schedule shall provide for completion and submittal to EPA of the
Final RD Report within six (6) months of EPA’s written notification of
approval of the RD Work Plan.

.
The draft schedule for the RA shall provide for’ completion and submittal
to EPA of the Final RD Report within twelve (12) months of EPA’s
writ’ten notification of approval of the RA Work Plan.

VI. APPROVAL OF REMEDIAL DESIGN WORK PLAN

EPA will either approve the RD Work Plan, or require modification of such plan,
in accordance with the procedures set forth in Section XI of the Consent Decree.
Settling Defendants shall implement the EPA-approved RD Work Plan in
accordance with the schedules contained therein.

VII. REMEDIAL DESIGN

Settling Defendants shall perform the RD activities in conformance,with the RD
Work Plan approved by the EPA and within the time ti:ames specified in the RD
schedule contained therein. The RD shall include the preparation of a Preliminary
and a Final RD Report.

A. Preliminar7 and Final Remedial Design Reports

The reports shall be submitted to the EPA and NYSDEC in accordance with the
schedule set forth in the approved RD Work Plan. Each RD report shall include a
discussion of the design criteria and objectives, with emphasis on the capacity and
ability to meet design objectives successfully. Each report shall also include the
plans and specifications that have been developed at that point in time, along with
a design analysis. The design analysis shall provide the rationale for the plans and
specifications, including results of all sampling and testing performed, supporting
calculation,; and documentation of how these plans and specifications will meet
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the requirements of the ROD and shall provide a discussion of any impacts these
findings may have on the RD. The design reports shall also include the following
items (to the extent that work has been performed regarding the items):

1, A technical specification for photograplfic documentation of the
remedial construction work;

,
A discussion of the manner in which the RA will achieve the
Performance Standards;

,
A plan for establishing institutional controls (i.e., deed
restrictions); and

.
A draft schedule for RA activities, and a preliminary schedule for
operation and monitoring activities.

B. Additional Preliminary_ Remedial Design Report Requirements

The preliminary RD report shall include: the design criteria, a discussion and
evaluation of the RD activities listed under Section IV., above, and their results,
preliminary design drawings showing general arrangement of all RA work
planned, and, to the extent available, items C. 1. and C.2 below.

C. Additional Final Remedial Design Report Requirements

The final KD reports shall include final plans and spec, ifications, and, shall also
include:

° A discussion of the manner in which the design components
detailed in Section IV., above, for the P,.A are considered in the
design;

,
Table of Contents for the specification,;, including a listing of items
from the Construction Specifications Institute master format that
are expected to be included in the construction specifcations. This
master format is presented in the Construction Specifications
Institute’s Manual of Practice, 1985 edition, available from the
Construction Specifications Institute, 601 Madison Street,
Alexandria, Virginia 22314;

.
Engineering plans representing an accua’ate identification of
existing site conditions and an illustration of the work proposed.
Typical items to be provided on such drawings include, at a
minimum, the following:

a. Title sheet including at least the title of the project, a key

11



map, the name of the designer, (late prepared, sheet index,
and EPA/NYSDEC Project idemification;

b. All property data including owners of record for all
properties within 200 feet of the Site;

C° A site survey including the distance and bearing of all
property lines that identify and define the project site;

d. All easements, rights-of-way, and reservations;

e. All buildings, structures, wells, facilities, and equipment
(existing and proposed) if any;

f. A topographic survey, including existing and proposed
contours and spot elevations for all areas that will be
affected by the remedial activities, based on U.S. Coast and
Geodetic Survey data;

g. All utilities, existing and proposed;

h° Location and identification of all significant natural
features including, inter alia, wooded areas, water courses,
wetlands, flood hazard areas, and depressions;

Flood hazard data and 100-year and 500-year flood plain
delineation;

j° North arrow, scale, sheet numbers and the person
responsible for preparing each sheet;

k. Decontamination areas, staging areas, borrow areas and
stockpiling areas;

1. Miscellaneous detail sheets;

m.    Definitions of all symbols and abbreviations; and

no A specification for a sign at the site. The sign should
describe the project, the name of the contractor performing
the RD/RA work or the PRP Group, state that the project is
being performed under EPA oversight, and provide EPA
contact for further information.

12
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p .

q.

Site security measures;

Roadways; and

Electrical, mechanical, and/or structural plans, as required.

.

.

.

7.

.

Survey work that is appropriately marked, recorded and interpreted for
mapping, property easements and design completion;

Drawings, as necessary, of all proposed equipment, improvements, details
and all other construction and installation item,; to be developed in
accordance with the current standards and guidelines of the State of New
York. Drawings shall be of standard size, approximately 24" x 36". A list
of drawing sheet titles will be provided;

Any value engineering proposals;

An O&M Plan which shall include the elements of the SMP. The O&M
Plan shall be prepared in accordance with the Superfund Remedial Design
and Remedial Action Guidance, OSWER Directive 9355.0-4A. The O&M
Plan shall also include, but not be limited to, the following:

a. a description of the personnel requirements, responsibilities, and
duties, including a discussion for training, lines of authority;

b° a description of all construction-related sampling, analysis, and
monitoring to be conducted under the Consent Decree; and

C. a description of all RA-related monitoring requirements associated
with the groundwater treatment system.

A Construction Quality Assurance Project Plan (CQAPP), which shall
detail the approach to quality assurance during construction activities at
the Site, shall specify a quality assurance official (QA Official),
independent of the RA Contractor, to conduct a quality assurance program
during the construction phase of the project. The CQAPP shall address
sampling, analysis, and monitoring to be performed during the remedial
construction phase of the Work. Quality assurance items to be addressed
include, at a minimum, the following:

a. Inspection and certification of the Work;

b. Measurement and daily logging;

c. Field performance and testing;
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d. As-built drawings and logs; and

e° Testing of the RA Work to establish whether the design
specifications have been attained.

f. Testing methods appropriate to remedial construction including, at
a minimum, testing of remedial construction materials, as
necessary, and prior to use, and testing of constructed remedial
components to ensure that they meet design specifications.

° A report describing those efforts made to secure access and institutional
controls and obtain other approvals and the results of those efforts (see
Sections IV.D., and V.C., above). Legal descriptions of property or
easements to be acquired shall be provided, along with the final
engineer’s construction cost estimate.

10. A plan for implementation of construction and construction oversight.

11. A method for selection of the construction contractor(s).

12. A final engineer’s Construction cost estimate

13. A proposed schedule for implementing all of the above.

VIII.    APPROVAL OF REMEDIAL DESIGN REPORTS

A° EPA will review and comment on the RD Reports. Settling Defendants shall
make those changes required by the EPA’s comments/modifications in accordance
with the procedures set forth in Section XI of the Consent Decree.

g. Changes required by EPA’s comments on the Preliminary RD Report shall be
made in the Final RD Report.

C. EPA will either approve the Final RD Report or require modifications, in
accordance with the procedures set forth in Section XI of the Consent Decree.

IX. REMEDIAL ACTION

A Within thirty (30) days of EPA’s approval of the Final Design Report, Settling
Defendants shall notify EPA in writing of the name, title, and qualifications of any
construction contractor proposed to be used in carrying out work under this
Consent De, cree. Upon review of the proposed contractor, EPA will notify the
Settling Defendants of approval or disapproval. If at any time Settling Defendants
proposes to change the construction contractor, Settling Defendants shall notify
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B.

EPA and sh~dl obtain approval from EPA as provided in this paragraph, before the
new construction contractor performs any work under this Consent Decree. If
EPA disapproves of the selection of any contractor as the construction contractor,
Settling Defendants shall submit a list of contractors that would be acceptable to
them to EPA within thirty (30) days after receipt of EPA’s disapproval of the
contractor previously selected.

Within sixty (60) days of the award of the RA contract=, Settling Defendants shall
submit an RA Work Plan for remedial construction activities, The RA Work Plan
shall comp!v with CERCLA and relevant EPA guidanc, e, including the EPA
document entitled Guidance on Oversight of Remedial Designs and Remedial
Actions perjbrmed by Potentially Responsible Parties, (OSWER directive 9355.5-
01, EPA/540/g-90-001), dated April 1990 and shall be in conformance, inter alia,
with the Superfund Remedial Design and Remedial Action Guidance, dated June
1986, as well as other EPA guidance documents. The RA Work Plan shall
include, at a minimum, the following items:

° A Remedial Action Management Plan (RAMP) for RA activities. The
RAMP shall include, at a minimum, the following items:

a° Tentative identification of the RA Project Team (including, but not
limited to the Construction Contractor).

b. A final schedule for the completion of the RA and all major tasks
therein, as well as a schedule for completion of required plans, and
other deliverables (see Section V. C., above).

C° Methodology for implementation of the Construction Quality
Assurance Project Plan (developed during the RD).

d. Procedures and plans for the decontamination of construction
equipment and the disposal of contaminated materials.

e. Methods for satisfying any permitting requirements.

f. Discussion of the methods by which construction operations shall
proceed. Discussion shall include the fbllowing:

(1) Timing of and manner in which activities shall be
sequenced;

(2) Preparation of the Site including security, utilities,
decontamination facilities, construction trailers, and
equipment storage;

(3) Coordination of construction activities;
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(4)    Site maintenance during the RA;

(5) Coordination with local authorities regarding contingency
planning and potential traffic obstruction; and

(6) Entry and access to the Site during the construction
period(s) and periods of inactivity, including provisions for
decontamination, erosion control, and dust control.

(7) Identification of all off-site facilities to which site material
will be sent, and description, for each facility, of the
proposed materials for disposal land method of management
of those materials.

(8) Implementation of the photograph/slide plan to record the
progress of the remedial construction work.

g. Discussion of construction quality control, including:

(1) Methods of performing the quality control inspections,
including when inspections should be made and what to
look for;

(2) Control testing procedures for each specific test. This
includes information which authenticates that personnel
and laboratories performing the tests are qualified and the
equipment and procedures to be used comply with
applicable standards;

(3) Procedures for scheduling and managing submittals,
including those of subcontractors,-off-site fabricators,
suppliers, and purchasing agents; and

(4) Reporting procedures including: frequency of reports and
report formats.

h. Procedures to be used to determine whether performance standards
are being achieved, and reporting procedures and frequency for
results of such testing.

2.    For all sampling required for the Remedial Construction phase of the
Work, a Quality Assurance/Quality Control Project Plan (QAPP) shall be prepared consistent

withEPA Requirements for Quality Assurance Project Plans for
Em,ironmental Data Operations, (EPA QA/R.-5, March 2001) (see
Section V. A., above, for QAPP requirements).
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C.

D°

E.

° An updated HSCP for the RA phase of the Work (see Section V. B.,
above, for HSCP requirements). The HSCP sh~dl address health and
safety measures to be implemented and observed by construction
personnel, as well as recommended health and ,;afety measures for the
adjac, ent community and general public. The HSCP shall include the name
of the person responsible in the event of an emergency situation, as well as
the necessary procedures that must be taken in the event of an emergency,
as outlined in the Consent Decree.

.
A Monitoring Plan for carrying out the monitoring requirements of the
RA.

Approval of’Remedial Action Work Plan

EPA will either approve the RA Work Plan or require modification of it in
accordance ,with the procedures set forth in Section XI of the Consent Decree.

Performance of Remedial Action

.
Within thirty (30) days of EPA’s written approval of the RA Work Plan,
Settling Defendants shall initiate and perform tlhe remedial action in
accordance with the RA Work Plan and the approved Final Design Report,
whic, h includes the approved RA schedule.

° During performance of the RA, Settling Defendants may identify and
request EPA approval for field changes to the approved RA Work Plan,
Final Design Report and RA schedule, as necessary, to complete the work.
EPA will approve, disapprove, or require modification of any requests for
field changes in accordance with the procedures set forth in Section XI of
the Consent Decree.

Operation and Maintenance Manual

° No later than thirty (30) days prior to the scheduled completion date of the
remedial construction phase, Settling Defendant shall submit to the EPA
an O&M Manual which will supplement the O&M Plan submitted
pursuant to Section VII.C.7 above, by addressing the O&M requirements
for the remedy as actually constructed. The O&M Manual shall conform
to the EPA guidelines contained in Considerations for Preparation of
Operation and Maintenance Manuals, EPA 68-.01-0341.

2. The O&M Manual shall include, at a minimum, the following:

a. The elements of the SMP.
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.

.

b.    Quality Assurance/Quality Control (QA/QC) procedures to be
followed during monitoring of the remedy.

c. An HSCP for O&M activities consistent with Section VI.B,, above.

d.

eo

A discussion of potential problems and remedies for such
problems.

A schedule for equipment replacement.

f. An O&M and monitoring schedule.

EPA will either approve the O&M Manual or require modification of it, in
accordance with the procedures set forth in the Consent Decree.

Proposed modifications to the approved O&M Manual may be submitted
to EPA for consideration upon completion of construction or thereafter if
Settling Defendant can demonstrate that such modifications would
enhance and/or maintain the environmental monitoring programs.

EPA will approve, disapprove, or require modJtfications of the
request for modification of the O&M Manual in accordance with the
procedures set forth in the Consent Decree.

XI PRE=FINAL AND FINAL INSPECTIONS, REMEDIAL ACTION
REPORT, NOTICE OF CONSTRUCTION COMPLETION

Ao

B.

At least fourteen (14) days prior to the completion of construction, Settling
Defendants and their contractor(s) shall be available to accompany EPA
personnel and/or their representatives on a pre-final inspection. The pre-
final inspection shall consist of a walkover of the Site to determine the
completeness of the construction and its consistency with the RD Reports,
the Consent Decree, the ROD and applicable federal and state laws, rules,
and regulations.

Following the pre-final inspection, EPA will either specify the necessary
corrective measures to the construction phase of the RA, or determine that
construction is complete. If EPA requires corrective measures, Settling
Defendants shall undertake the corrective measures ac, cording to a
schedule approved by EPA. Within fourteen (14) days after completion of
the construction of the corrective measures, Settling Defendants and their
contractor(s) shall be available to accompany EPA personnel or their
representatives on an inspection as provided for in the preceding
paragraph. Said inspection will be followed by further directions and/or
notifications by EPA as provided above in this paragraph.
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O.

Eo

Within twenty-one (21) days of the date that Settling Defendants
concludes that they have met the Performance Standards as specified in the
ROD and this SOW, Settling Defendants shall schedule and conduct a
final inspection to be attended by Settling Defendants, EPA, NYSDEC,
and/or their respective representatives. The final inspection will consist of
a walk-through of the project to determine the completeness of the RA and
its consistency with the ROD, this SOW, and the Consent Decree. EPA
may direct Settling Defendants to correct any deficiencies identified during
the inspection, settling Defendants shall implement the tasks necessary to
correct any deficiencies in accordance with the specifications and
schedules established by EPA.

Within fourteen (14) days of completion of the tasks, Settling Defendants
shall be available to accompany EPA and NYSDEC personnel and/or their
respective representatives on a follow-up inspection. Within thirty (30) days of
EPA’s determination that construction is complete as set forth in Subsection B.,
above, Settling Defendants shall submit a Draft RA Report, as set forth in
Subsection E., below.

The Draft RA Report set forth in Subsection D, above,, shall include the
following sections:

1. Introduction

ao Include a brief description of the location, size, environmental
setting, and operational history of the Site.

bo Describe the operations and waste management practices that
contributed to contamination of the Site.

c. Describe the regulatory and enforcement history of the Site.

d° Describe the major findings and results of site investigation
activities.

e. Describe prior removal and remedial activities at the Site.

2. Background

ao Summarize requirements specified in the ROD. Include
information on the cleanup goals, institutional controls, monitoring
requirements, operation and maintenance requirements, and other
parameters applicable to the design, construction, operation, and
performance of the RA.
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b. Provide additional information regarding the basis for determining
the cleanup goals, including planned future land use.

C. Summarize the RD, including any significant regulatory or
technical considerations or events occmxing during the preparation
of the RD.

d. Identify and briefly discuss any ROD amendments, explanation of
significant differences, or technical impracticability waivers.

3. Construction Activities

a° Provide a step-by-step summary description of the activities
undertaken to construct and implement the RA (e.g., mobilization
and site preparatory work; operation of the treatment/stabilization
technology; associated site work, such as fencing and water
collection and control; and sampling activities).

b° Refer the reader to the Appendices for characteristics, site
conditions, and operating parameters for the system.

4. Chronology of Events

a. Provide a tabular summary that lists the major events for the RA
and associated dates of those events, starting with ROD signature.

b° Include significant milestones and dates, such as, RD submittal and
approval; ROD amendments; mobilization and construction for the
remedy; significant operational events smch as treatment system,
application start-up, monitoring and saxnpling events, system
modifications, operational down time, variances or noncompliance
situations, and final shutdown or cessation of operations; final
sampling and confirmation-of-performance results; required
inspections; demobilization; and startup of post-construction
operation & maintenance activities.

5. Pertbrmance Standards and Construction Quality Control

a. Describe the overall performance of the construction in terms of
comparison to Performance Standards.

b° Provide an explanation of the approved[ construction quality
assurance and construction quality control requirements or cite the
appropriate reference for this material. Explain any substantial
problems or deviations.
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6. Final[ Inspection and Certifications

a. Report the results of the various RA contract inspections, and
identify noted deficiencies.

b. Briefly describe adherence to health and[ safety requirements while
implementing the RA. Explain any substantial problems or
deviations.

C° Summarize details of the institutional controls (e.g., the type of
institutional control, who will maintain the control, who will
enforce the control).

d° Describe results ofpre-certification inspection. This section shall
include a certification statement, signed by a responsible corporate
official of one or more of the Settling Defendants or by the Settling
Defendants’ Project Coordinator, which states the following:
"To the best of my knowledge, after thorough investigation, I
certify that the information contained in or accompanying this
submission is true, accurate and complete. I am aware that there
are significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations."

7. Summary of Project Costs

a. Provide the actual final costs for the project. If actual costs are not
available, provide estimated costs.

b. Provide the costs previously estimated in the ROD for the selected
remedy, including, as applicable, RA capital costs, RA operating
costs, and number of years of operation. Adjust the estimates to
the same dollar basis year as the actual project costs, and provide
the index used.

C° Compare actual RA costs to the adjusted ROD estimates. If
outside range of-30 to +50 percent, explain the reasons for
differences.

d. Refer the reader to the Appendix for a detailed breakdown of costs.

8. Observations and Lessons Learned

Provide site-specific observations and lessons learned from the project,
hi~tlighting successes and problems encountered and how they were
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10.

F.

resolved.

Contact Information

Provide contact information (names, addresses, phone numbers, and
contract/reference data) for the major design and remediation contractors,
as applicable.

Appendices: Cost and Performance Summary

a. The specific parameters for documenting cost and performance
information are presented in the Guide to Documenting and
Managing Cost and Performance Information for Remediation
Projects, EPA 542-B-98-007.

b. Identify the matrix characteristics and site conditions that most
affected the cost and performance, the corresponding values
measured for each characteristic or condition, and the procedures
used for measuring those characteristics or conditions.

C. Identify the operating parameters specified by the remediation
contractor that most affected the cost and performance, the
corresponding values measured for each parameter, and the
procedures used for measuring those parameters.

d. Provide a detailed breakout of the actual RA capital costs.

e° Provide supplemental information in appendices to the RA Report.
These could include a map of the Site, ,mpplemental performance
information, and a list of references.

EPA will approve the Draft RA Report, thus making it the Final RA
Report, require modifications, and/or require corrective measures to fully
and properly implement the RA(s), in accordance with Subsection X.B. or
C., above.

XI. PERFORMANCE OF CONTINUED OPERATION OF THE REMEDIAL
ACTION

Upon EPA’s approval of the Draft Remedial Action Report (see Section XI. F.,
above), Settling De, fendant shall continue remedial action and monitoring activities in
accordance with the approved O&M Manual.
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APPENDIX C

SITE LOCATION MAP AND SITE MAP



FIGURE1
SITE LOCATION MAP

PETER COOPER’, MARKHAMS SITE
MARKHAMS, NEW YORK
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APPENDIX D COMPLETE LIST OF SETTLING DEFENDANTS

1. Wilhelm Enterprises Corporation

2. Brown Shoe Company, Inc.

3. Seton Company

4. GST AutoLeather

5. Prime Tanning Company, Inc.

6. Viad Corporation

7. ConAgra Grocery Products Company, Inc.

8. Leucadia National Corporation

9. Beggs & Cobb Corporation

10. Wolverine Worldwide, Inc.

11. Genesco, Inc.

12. Albert Trostel & Sons Co.

13. Blackhawk Leather Ltd.

14. Eagle Ottawa, LLC

15. S.B. Foot Tanning Company

16. Horween Leather Company



APPENDIX E - COMPLETE LIST OF NON-PERFORMING SETTLING DEFENDANTS

1. Wolverine Worldwide, Inc.

2. Albert Trostel & Sons Co.

3. Blackhawk Leather Ltd.

4. Eagle Ottawa, LLC



APPENDIX F - COMPLETE LIST OF PERFORMING SETTLING DEFENDANTS

1. Wilhelm Enterprises Corporation

2. Brown Shoe Company, Inc.

3. Seton Company

4. GST AutoLeather

5. Prime Tanning Company, Inc.

6. Viad Corporation

7. ConAgra Grocery Products Company, Inc.

8. Leucadia National Corporation

9. Beggs & Cobb Corporation

10. Genesco, Inc.

11. S.B. Foot Tanning Company

12. Horween Leather Company



APPENDIX G

FORM OF EASEMENT



ENVIRONMENTAL PROTECTION EASEMENT
AND

DECLARATION OF RESTRICTIVE COVENANTS

This Environmental Protection Easement and Declaration of Restrictive Covenants is
made this __ day of ,200_, by and between ("Grantor"),
having an address of , and, (the "Grantee")

with its headquarters located at

WITNESSETH:

WHEREAS, Grantor is the owner of a parcel of land located in the County of
Cattaraugus, State of New York, more particularly described on Exhibit A attached
hereto and made a part hereof together with any buildings and improvements thereon and
appurtenances thereto (the "Property"); and

WHEREAS, the Property is part of the Peter Cooper (Markhams) Superfund Site ("Site"),
which the U.S. Environmental Protection Agency ("EPA"), pursuant to Section 105 of the
Comprehensive Environmental Response, Compensation and Liability Act CCERCLA"),
42 U.S.C. § 9605, placed on the National Priorities List, as set forth in Appendix B of the
National Oil and Hazardous Substances Pollution Contingency Plan ("NCP"), 40 C.F.R.
Part 300, by publication in the Federal Register on February 3, 2000; and

WHEREAS, in a Record of Decision dated December 1, 2006 (the "ROD"), EPA, with
the concurrence of the New York State Department of Environmental Conservation
("NYSDEC") selected, a "response action" for the Site, which provides, in part, for the
following actions at the Site: consolidating waste/fill piles; capping the consolidated
wastes with a low permeability soil cover consistent with State requirements, including
seeding with a mixture to foster natural habitat; and institutional controls to prohibit the
use of groundwater unless and until groundwater quality standards are met and to restrict
activities on the Site that could compromise the integrity of the cap; and

WHEREAS, the paxties hereto have agreed that Grantor shall grant a permanent easement
and covenant a) to provide a right of access over the Property to the Grantee for purposes
of implementing, facilitating and monitoring the response action; and b) to impose on the
Property use restrictions that will run with the land for the purpose of protecting human
health and the environment; and

WHEREAS, Grantor wishes to cooperate fully with EPA and the Grantee in the
implementation of all response actions at the Site;

NOW, THEREFORE:



.

*

.

.

.

.

Grant: Grantor, on behalf of itself, its successors and assigns, in consideration of the
terms of the Consent Decree in the case of the United States of America v. Wilhelm
Enterprises Corporation et al. ("Consent Decree") and other good and valuable
consideration, does hereby give, grant, covenant and declare in favor of the Grantee that
the Property shall be subject to the restrictions on use and rights of access set forth below,
and does give, grant and convey to the Grantee with general warranties of title the
perpetual right to enforce said restrictions and rights, which shall be of the nature and
character, and for the purposes hereinafter set forth, with respect to the Property.

Purpose: It is the purpose of this instrument to convey to the Grantee real property rights,
which will run with the land, to facilitate the remediation of past environmental
contamination and to protect human health and the environment by reducing the risk of
exposure to contaminants.

Restrictions on use: The following restrictions on use apply to the use of the Property,
run with the land and are binding on the Grantor: the extraction of groundwater, and any
activities that would interfere with, or adversely affect, the integrity or protectiveness of
the cap are prohibited.

Modification or termination of restrictions: The restrictions on use specified in the
preceding paragraph of this instrument may only be modified, or terminated in whole or
in part, in writing, by the Grantee, with the prior written consent of EPA, provided,
however, that any modification or termination of said restrictions shall not adversely
affect the remedy selected by EPA for the Site. If requested by the Grantor, such writing
will be executed by Grantee in recordable form.

Right of access: A right of access to the Property at all reasonable times for the following
purposes shall rtm with the land and be binding on Grantor:

a)

b)

Implementing the response actions in the ROD, including but not limited to,
consolidating waste/fill piles and capping of the consolidated waste;
Verifying any data or information relating to the Site;

c) Verifying that no action is being taken on the Property in violation of the terms of
this instrument or of any federal or state environmental laws or regulations;

d) Conducting investigations under CERCLA relating to contamination on or near
the Site, including, without limitation, sampling of air, water, sediments, soils;
and

e) Implementing additional or new response actions under CERCLA.

Reserved rights of ,Grantor: Grantor hereby reserves unto itself, its successors, and
assigns, all rights and privileges in and to the use of the Property which are not
incompatible with the restrictions, rights, covenants and easements granted herein.
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10.

11.

12.

13.

Federal authority: Nothing in this document shall limit or otherwise affect EPA’s rights.
of entry and access ,or EPA’s authority to take response action,; under CERCLA, the NCP,
or other federal law.

No public access and use: No right of access or use by the general public to any portion
of the Property is conveyed by this instrument.

Public notice: Grantor agrees to include in each instrument Conveying any interest in any
portion of the Property, including but not limited to deeds, leases and mortgages, a notice
which is in substantially the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS
SUBJECT TO AN ENVIRONMENTAL PROTECTION
EASEMENT AND DECLARATION OF RESTRICTIVE
COVENANTS, DATED              ,20__, RECORDED IN
THE CLERK’S OFFICE, COUNTY OF CATTARAUGUS,
ON                 ., 20 , IN BOOK          ., PAGE __., IN
FAVOR OF, AND ENFORCEABLE BY, GRANTEE,

, AND BY THE UNITED STATES OF AMEFUCA [AND
THE STATE OF NEW YORK] AS THIRD PARTY
BENEFICIARY[IES].

Within thirty (30) days of the date any such instrument of cowveyance is executed,
Grantor agrees to provide Grantee and EPA with a certified true copy of said instrument
and, if it has been recorded in the public land records, its recording reference.

Enforcement: The Grantee shall be entitled to enforce the terms of this instrument by
resort to specific pe, rformance. All remedies available hereunder shall be in addition to
any and all other remedies at law or in equity, including CERCLA. Any forbearance,
delay or omission to exercise Grantee’s rights under this instrument in the event of a
breach of any term of this instrument shall not be deemed to be a waiver by the Grantee
of such term or of any of the rights of the Grantee under this instrument.

Damages: Grantee shall also be entitled to recover damages fc)r breach of any covenant
or violation of the terms of this instrument including any impairment to the remedial
action that increases the cost of the selected response action for the Site as a result of such
breach or violation..

Waiver of certain defenses: Grantor hereby waives any defense of laches, estoppel, or
prescription.

Covenants: Grantor hereby covenants to and with the Grantee and its assigns, that the
Grantor is lawfully seized in fee simple of the Property, that the Grantor has a good and
lawful right and power to sell and convey it or any interest therein, that the Property is



free and clear of encumbrances except as otherwise disclosed to and accepted by Grantee
and that the Grantor will forever warrant and defend the title thereto and the quiet
possession thereof.

14. Notices: Any notice, demand, request, consent, approval, or communication under this
instrument that either party desires or is required to give to the other shall be in writing
and shall either be served personally or sent by first class mail:, postage prepaid, addressed
as follows:

To Grantor: To Grantee, :

A copy of each such communication shall also be sent to the following:

To EPA:

15. General provisions::

a)     Controlling law: The interpretation and performance of this instrument shall be
governed by the laws of the United States or, if there are no applicable federal laws, by
the law of the state where the Property is located.

b)    Liberal construction: Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed in favor of the grant to effect
the purpose of this instrument and the policy and purpose of CERCLA. If any provision
of this instrument is found to be ambiguous, an interpretation consistent with the purpose
of this instrument t]hat would render the provision valid shall be favored over any
interpretation that would render it invalid.

c)     Severabilits:: If any provision of this instrument, or the application of it to any
person or circumstance, is found to be invalid, the remainder of the provisions of this
instrument, or the application of such provisions to persons or circumstances other than
those to which it is found to be invalid, as the case may be, shall not be affected thereby.

d) Entire agreement: This instrument sets forth the entire agreement of the parties



with respect to rights and restrictions created hereby, and supersedes all prior discussions,
negotiations, understandings, or agreements relating thereto, all of which are merged
herein; provided that nothing in this instrument shall be deemed to alter or modify the
Consent Decree.

e)    No forfeiture: Nothing contained herein will result in a forfeiture or reversion of
Grantor’s title in any respect.

f)     Joint obligation: If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

g)    Successors: The covenants, easements, terms, conditions, and restrictions of this
insmnnent shall be binding upon, and inure to the benefit of, tlhe parties hereto and their
respective personal representatives, heirs, successors, and assigns and shall continue as a
servitude running irk perpetuity with the Property. The term "Grantor", wherever used
herein, and any pronouns used in place thereof, shall include the persons and/or entities
named at the begimfing of this document, identified as "Grantor" and their personal
representatives, heirs, successors, and assigns. The term "Grantee", wherever used
herein, and any pronouns used in place thereof, shall include the persons and/or entities
named at the begimling of this document, identified as "Grantee" and their personal
representatives, heirs, successors, and assigns.

h)    Captions: The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect
upon construction or interpretation.

i)     Counterparts: The parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each counterpart
shall be deemed an original instrument as against any party who has signed it. In the
event of any disparity between the counterparts produced, the :recorded counterpart shall
be controlling.

j) Third-Party Beneficiary: Grantor and Grantee hereby agree that the United States,
through EPA and the State of New York through NYSDEC [deleted ifNYSDEC is the
Grantee] shall be, on behalf of the public, third-party beneficiaries of the benefits, rights
and obligations conveyed to Grantee in this insmmaent; provided that nothing in this
instrument shall be construed to create any obligations on the part of EPA or NYSDEC.

TO HAVE AND TO HOLD unto the Grantee and its assigns tbrever.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Grantor’s Name



By:

Title:

Date:

THIS ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY

By:

Grantor’s acknowledgment

STATE OF )
) ss

COUNTY OF )

On the __ day of         in the year 20_, before me, the undersigned personally
appeared                     ., personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Grantee’s Acknowledgment

Notary Public - State of New York

My Commission Expires:

STATE OF )
) ss

COUNTY OF .)

On the __ day of         in the year 20 , before me, tile undersigned personally
appeared                    ., personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he/she executed the same in his/her capacity as                 , and
that by his/her signature on the instrument, the individual, or the person upon behalf of which the



individual acted, executed the instrument.

Notary Public - State of New York

My Commission Expires:

Attachment: Exhibit A - legal description of the Property



EXI-][IBIT A - DESCRIPTION OF PROPERTY

ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Dayton, County of

Cattaraugus and State of New York, distinguished as being part of Lots 36 and 37, Township 5

and Range 9 of the Holland Land Company’s Survey, being a triangular parcel of land bounded

on the west by west lines of Lots 36 and 37; on the north by a line parallel with the south bounds

of Lot 37 and 25 chains and 15 links north thereof; and on the southeast by lands formerly

conveyed to the Buffalo and Jamestown Railroad Company; containing 136 acres more or less.
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TRUST AGREEMENT
[ 1 Site

Dated: _, __

This Trust Agreement (this "Agreement") is entered into as of [date] by
and between [name of entity funding the trust], a [insert "corporation," "limited liability
company," "partnership," etc.] organized and existing under the laws of the State of
[         ] (the "Grantor"), and [name of trustee], a [insert "COlqporation," "banking
organization," "association," etc.] organized and existing under the laws of the State of
[         ] (the "Trustee").

Whereas, the United States Environmental Protection Agency ("EPA"),
an agency of the United States federal government, and the Grantor have entered into a
Consent Decree, United States of America v. [           ], Civil Action No.
[.         .], for the [           ] Site (hereinafter the "Consent Decree");

Whereas, the Consent Decree provides that the Grantor shall provide
assurance that funds will be available as and when needed for performance of the Work
required by the Consent Decree;

Whereas, in order to provide such financial assurance, Grantor has agreed
to establish and fund the trust created by this Agreement; and

Whereas, the Grantor, acting through its duly authorized officers, has
selected the Trustee to be the trustee under this Agreement, and the Trustee has agreed to
act as trustee hereunder.

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Beneficiary" shall have the meaning assigned thereto in
Section 3 of this Agreement.

(b) The term "Business Day" means any day, other than a Saturday or a
Sunday, that banks are open for business in [        , ___], USA.

(c) The term "Claim Certificate" shall have the meaning assigned thereto
in Section 4(a) of this Agreement.

(d) The term "Fund" shall have the meaning assigned thereto in Section 3
of this Agreement.

(e) The term "Grantor" shall have the meaning assigned thereto in the
first paragraph of this Agreement.

(f) The term "Objection Notice" shall have the meaning assigned thereto



in Section 4(b) of this Agreement.

(g) The term "Site" shall have the meaning assigned thereto in Section 2
of this Agreement.

(h) The term "Trust" shall have the meaning assigned thereto in Section 3
of this Agreement.

(i) The term "Trustee" shall mean the trustee identified in the first
paragraph of this Agreement, along with any successor trustee appointed pursuant to the
terms of this Agreement.

(j) The term "Work" shall have the meaning assigned thereto in the
Consent Decree.

Section 2. Identification of Facilities and Costs. This Agreement
pertains to costs for Work required at the [            ] site in [        ] County,
[         .] (the "Site"’), pursuant to the above referenced Consent Decree.

Section 3. Establishment of Trust Fund. The Grantor and the Trustee
hereby establish a trust (the "Trust"), for the benefit of EPA (the "Beneficiary"), to assure
that funds are available to pay for performance of the Work in the event that Grantor fails
to conduct or complete the Work required by, and in accordance with the terms of, the
Consent Decree. The Grantor and the Trustee intend that no third party shall have access
to monies or other property in the Trust except as expressly provided herein. The Trust is
established initially as consisting of funds in the amount of [       ] U.S. Dollars
($         ). Such funds, along with any other monies and/or other property hereafter
deposited into the Trust, and together with all earnings and profits thereon, are referred to
herein collectively as the "Fund." The Fund shall be held by the Trustee, IN TRUST, as
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantor,
any payments necessary to discharge any liabilities of the Grantor’ owed to the United
States.

Section 4. Payment for Work Required Under theConsent Decree. The
Trustee shall make payments from the Fund in accordance with tile following procedures.

(a) From time to time, the Grantor and/or its representatives or contractors
may request that the Trustee make payment from the Fund for Work performed under the
Consent Decree by delivering to .the Trustee and EPA a written invoice and certificate
(together, a "Claim Certificate") signed by an officer of the Grantor (or the relevant
representative or contractor) and certifying:

(i)    that the invoice is for Work performed at the Site in
accordance with the Consent Decree;

(ii) a description of the Work that has been performed, the
amount of the claim, mad the identity of the payee(s); and



(iii) that the Grantor has sent a copy of such Claim Certificate
to EPA, both to the EPA attorney and the EPA RPM at their respective addresses shown
in this Agreement, the dlate on which such copy was sent, and the date on which such
copy was received by EPA as evidenced by a return receipt (which return receipt may be
written, as in the case of overnight delivery, certified mail, or other similar delivery
methods, or electronic, as in the case of e-mail, facsimile, or other similar delivery
methods).

(b) EPA may object to any payment requested in a Claim Certificate
submitted by the Grantor (or its representatives or contractors), in whole or in part, by
delivering to the Trustee a written notice (an "Objection Notice") ’within thirty (30) days
after the date of EPA’s receipt of the Claim Certificate as shown on the relevant return
receipt. An Objection Notice sent by EPA shall state (i) whether EPA objects to all or
only part of the payment requested in the relevant Claim Certificate; (ii) the basis for
such objection, (iii) that EPA has sent a copy of such Objection Notice to the Grantor and
the date on which such copy was sent; and (iv) the portion of the payment requested in
the Claim Certificate, if any, which is not objected to by EPA, which undisputed portion
the Trustee shall proceed to distribute in accordance with Section 4(d) below. EPA may
object to a request for payment contained in a Claim Certificate only on the grounds that
the requested payment is either (x) not for the costs of Work under the Consent Decree or
(y) otherwise inconsistent with the terms and conditions of the Consent Decree.

(c) If the Trustee receives a Claim Certificate and does not receive an
Objection Notice from EPA within the time period specified in Se, ction 4(b) above, the
Trustee shall, after the ,expiration of such time period, promptly make the payment from
the Fund requested in such Claim Certificate.

(d) If the Trustee receives a Claim Certificate and also receives an
Objection Notice from EPA within the time period specified in Section 4(b) above, but
which Objection Notice objects to only a portion of the requested payment, the Trustee
shall, after the expiration of such time period, promptly make payment from the Fund of
the uncontested amount as requested in the Claim Certificate. The Trustee shall not make
any payment from the Fund for the portion of the requested payment to which EPA has
objected in its Objection Notice.

(e) If the Trustee receives a Claim Certificate and also receives an
Objection Notice from EPA within the time period specified in Section 4(b) above, which
Objection Notice objects to all of the requested payment, the Trustee shall not make any
payment from the Fund for amounts requested in such Claim Ce11:ificate.

(f) If, at any time during the term of this Agreement, EPA implements a
"Work Takeover" pursuant to the terms of the Consent Decree and intends to direct
payment of monies from the Fund to pay for performance of Work during the period of
such Work Takeover, EPA shall notify the Trustee in writing of EPA’s commencement
of such Work Takeover. Upon receiving such written notice from EPA, the disbursement
procedures set forth in Sections 4(a)-(e) above shall immediately be suspended, and the
Trustee shall thereafter make payments from the Fund only to such person or persons as



the EPA may direct in writing from time to time for the sole purpose of providing
payment for performance of Work required by the Consent Decree. Further, after
receiving such written notice from EPA, the Trustee shall not make any disbursements
from the Fund at the request of the Grantor, including its representatives and/or
contractors, or of any other person except at the express written direction ofEPA. IfEPA
ceases such a Work Takeover in accordance with the terms of the Consent Decree, EPA
shall so notify the Trustee in writing and, upon the Trustee’s receipt of such notice, the
disbursement procedures specified in Sections 4(a)-(e) above shall[ be reinstated.

(g) While this Agreement is in effect, disbursements from the Fund are
governed exclusively by the express terms of this Agreement.

Section 5. Trust Management. The Trustee shall invest and reinvest the
principal and income of the Fund and keep the Fund invested as a single fund, without
distinction between principal and income, in accordance with directions which the
Grantor may communicate in writing to the Trustee from time to time, except that:

(a) securities, notes, and other obligations of any person or entity shall not
be acquired or held by the Trustee with monies comprising the Fund, unless they are
securities, notes, or other obligations of the U.S. federal government or any U.S. state
government or as otherwise permitted in writing by the EPA;

(b) the Trustee is authorized to invest the Fund in time or demand deposits
of the Trustee, to the extent such deposits are insured by an agency of the U.S. federal or
any U.S. state government; and

(c) the Trustee is authorized to hold cash awaiting investment or
distribution uninvested for a reasonable time and without liability for the payment of
interest thereon.

Section 6. Commingling and Investment. The Tnastee is expressly
authorized in its discretion to transfer from time to time any or all of the assets of the
Fund to any common, commingled, or collective trust fund created by the Trustee in
which the Fund is eligible to participate, subject to all of the provisions hereof and
thereof, to be commingled with the assets of other trusts participating therein.

Section 7. Express Powers of Trustee. Without in any way limiting the
powers and discretion conferred upon the Trustee by the other provisions of this
Agreement or by law, the Trustee is expressly authorized and empowered:

(a) to make, execute, acknowledge, and deliver any and all documents of
transfer and conveyanc, e and any and all other instruments that may be necessary or
appropriate to carry out the powers herein granted;

(b) to register any securities held in the Fund in its own name or in the
name of a nominee and to hold any security in bearer form or in book entry, or to
combine certificates representing such securities with certificates of the same issue held
by the Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of
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such securities in a qualified central depositary even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such depositary
with other securities deposited therein by another person, or to deposit or arrange for the
deposit of any securities issued by the U.S. federal government or any U:S. state
government, or any agency or instrumentality thereof, with a Federal Reserve bank, but
the books and records of the Trustee shall at all times show that all such securities are
part of the Fund; and

(c) to deposit any cash in the Fund in interest-bearing accounts maintained
or savings certificates issued by the Trustee, in its separate corporate capacity, or in any
other banking institution affiliated with the Trustee, to the extent insured by an agency of
the U.S. federal goverr~ment.

Section 8. Taxes and Expenses. All taxes of any kind that may be
assessed or levied against or in respect of the Fund shall be paid from the Fund. All other
expenses and charges incurred by the Trustee in connection with the administration of the
Fund and this Trust shall be paid by the Grantor.

Sectiong. Annual Valuation. The Trustee shall annually, no more than
thirty (30) days after the anniversary date of establishment of the !Fund, furnish to the
Grantor and to the Beneficiary a statement confirming the value of the Trust. Any
securities in the Fund slhall be valued at market value as of no more than 60 days prior to
the anniversary date of establishment of the Fund. The annual wLluation shall include an
accounting of any fees or expenses levied against the Fund. The Trustee shall also
provide such information concerning the Fund and this Trust as EPA may request from
time to time.

Section 10. Advice of Counsel. The Trustee may from time to time
consult with counsel with respect to any question arising as to the construction of this
Agreement or any action to be taken hereunder; provided, howew~r, that any counsel
retained by the Trustee for such purposes may not, during the period of its represenation
of the Trustee, serve as counsel to the Grantor.

Section 11. Trustee Compensation. The Trustee shall be entitled to
reasonable compensation for its services as agreed upon in writing with the Grantor and
as notified in writing to the Beneficiary.

Section 12. Trustee and Successor Trustee. The Trustee and any
replacement Trustee must be approved in writing by EPA and must not be affliliated with
the Grantor. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a
successor trustee approved in writing by EPA and this successor ;accepts such
appointment. The successor trustee shall have the same powers ~aad duties as those
conferred upon the Trustee hereunder. Upon the successor trustee’s acceptance of the
appointment, the Trustee shall assign, transfer, and pay over to the successor trustee the
funds and properties then constituting the Fund. If for any reason the Grantor cannot or
does not act in the event of the resignation of the Trustee, the Trustee may apply to EPA



or a court of competent jurisdiction for the appointment of a successor trustee or for
instructions. The successor trustee shall specify the date on which it assumes
administration of the Fund and the Trust in a writing sent to the Grantor, the Beneficiary,
and the present Trustee by certified mail no less than 10 days before such change
becomes effective. Any expenses incurred by the Trustee as a result of any of the acts
contemplated by this Se, ction shall be paid as provided in Section 8.

Section 13. Instructions to the Trustee. All instructions to the Trustee
shall be in writing, signed by such persons as are empowered to act on behalf of the entity
giving such instructions. The Trustee shall be fully protected in acting without inquiry on
such written instructions given in accordance with the terms of this Agreement. The
Trustee shall have no duty to act in the absence of such written instructions, except as
expressly provided for herein.

Section 14. Amendment of Agreement. This Agreement may be
amended only by an instrument in writing executed by the Grantor and the Trustee, and
with the prior written consent of EPA.

Section 15. Irrevocability and Termination. This Trust shall be
irrevocable and shall continue until terminated upon the earlier to occur of (a) the written
direction of EPA to terminate, consistent with the terms of the Consent Decree and (b)
the complete exhaustion of the Fund comprising the Trust as certified in writing by the
Trustee to EPA and the Grantor. Upon termination of the Trust pursuant to Section
15(a), all remaining trust property (if any), less final trust administration expenses, shall
be delivered to the Grantor.

Section 16. Immunity and Indemnification. The Trustee shall not incur
personal liability of any nature in connection with any act or omission, made in good
faith, in the administration of this Trust, or in carrying out any directions by the Grantor
or the EPA issued in accordance with this Agreement. The Trustee shall be indemnified
and saved harmless by the Grantor from and against any Personal liability to which the
Trustee may be subjected by reason of any act or conduct made by the Trustee in its
official capacity, including all expenses reasonably incurred in its defense in the event the
Grantor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall[ be administered,
construed, and enforced according to the laws of the State of [          ].

Section 18. Interpretation. As used in this Agreement, words in the
singular include the plural and words in the plural include the singular. The descriptive
headings for each Section of this Agreement shall not affect the interpretation or the legal
efficacy of this Agreement.

Section 19. Notices. All notices and other communications given under
this agreement shall be in writing and shall be addressed to the parties as follows or to
such other address as the parties shall by written notice designate:

(a) If to the Grantor, to [ ].



(b) If to the Trustee, to [ ].

(c) If to EPA, to [EPA Region __, Remedial Project Manger for the Site]
and [EPA Region __, Office of Regional Counsel contact for the Site], at [          .].

[Remainder of page left blank intentionally.]



In Witness Whereof, the parties hereto have caused this Agreement to be
executed by their respective officers duly authorized and attested as of the date first
above written:

GRANTOR

[Signature of Grantor]
[Name and Title]

State of
County of

On this [date], before me personally came [name of Grantor official], to me known, who,
being by me duly sworn, did depose and say that she/he is [title] of [corporation], the
corporation described in and which executed the above instrument:; and that she/he signed
her/his name thereto,

[Signature of Notary Public]

TRUSTEE

[Signature of Trustee]
[Name and Title]

State of
County of

On this [date], before me personally came [name of Trustee official], to me known, who,
being by me duly sworn, did depose and say that she/he is [title] of [corporation], the
corporation described in and which executed the above instrument; and that she/he signed
her/his name thereto.

[Signature of Notary Public]


